
STATE OF MINNF!,SOTA 

IN SUPREME COURT 

ORDER FOR HEARING TO CONSIDER PROPOSED 
AMENDMENTS TO THE GENERAL RULES OF PRACTICE 

IT IS HEREBY ORDEREn that a hearing be held before this Court in 
Courtroom 300 of the Minnesota Supreme Court, Minnesota Judicial Center, on 
July 1,2008 at 2 p.m., to consider the report and recommendations of the Supreme 
Court Advisory Committee on the General Rules of Practice concerning cameras 
in the courtroom. A copy of the committee's report, which was filed on April 1, 
2008, is annexed to this order.. 

IT IS FURTHER ORDERED that: 
1. All persons, including members of the Bench and Bar, desiring to present 

written statements conce~ning the subject matter of this hearing, but who do 
not wish to make an oral presentation at the hearing, shall file 12 copies of 
such statement with Frederick Grittner, Clerk of Appellate Courts, 305 
Judicial Center, 25 Rev. Dr. Martin Luther I h g  Jr. Blvd, St. Paul, 
Minnesota 55 155, on or before June 20, 2008, and 

2. All persons desixing to make an oral presentation at the hearing shall We 12 
copies of the material to be so presented with the Clerk of Appellate Courts 
together with 12 copies of a request to make an oral presentation. Such 
statements and requests shall be filed on or before June 20, 2008, 

-I% 

Dated Ap~il /g: 2008 
BY THE COURT: 

OFFICE OF 
APPELLAE C O U ~  

*., 

Russell A. Anderson 

APR 2 2 2008 Chief Justice 



In re: 



Introduction 

The advisory committee met five times' during 2007 and 2008 to consider the 

Court's referral to it of the issues raised by the Petition of Minnesota Joint Media 

Committee, Minnesota Newspaper Association, Minnesota Broadcasters Association, and 

Society of Professional Journalists, Minnesota Chapter ("Joint Petition"). In addition to 

its own research and deliberations, the committee held three meetings that amounted to 

public hearings, hearing from witnesses, including judges, lawyers, and representatives of 

organizations with an interest in these issues. 

The committee's recommendations are summarized below, but the primary 

recommendation is that tlie current rules not be substantially changed, other than to 

consolidate them into a single rule provision. A minority of the committee would favor a 

relaxation of the  current rule, and allow a trial judge to permit electronic niedia access to 

the courtroom without requiring consent of all parties. 

Summary of Recomme~~dat ions  

The committee's specific reco~n~nendations are briefly su~nmarized as follows: 

1. Majority Report. A significant majority of the committee recommends 

retention ofthe existing rules on tlie availability of cameras in Minnesota 

courtrooms, with one non-substantive exception: the committee believes that 

the existing substantive rule should be contained in one place, rather than 

divided between the rules of practice, the code of judicial conduct, and a 

series of orders of this Court from the 1980's that effectively amend the code 

ofjudicial conduct, Therefore, the committee recommends that the Minnesota 

General Rules of Practice be amended to include portions of existing Canon 3 

of tlie code ofjudicial conduct and that the Minnesota Code of Judicial 

Conduct be similarly shortened to include only a cross-reference to the 

general rules provision. The various orders anlending or suspending 

provisions of the code should be made part of the published rule. 

' August 1, September 21 & October 24,2007; January 11 &February 27,2008 
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2. Minority Report. A minority of the  committee favors a more extensive 

relaxing of the current rule. As now written, the rules effectively require 

consent of all parties before a court proceeding can be covered by media using 

still, video, or audio recording; and since adoption in the early 1980s, very 

few proceedings have been open to the electronic media. The minority would 

favor a rule that commits the decision about media access to the discretion of 

the trial court, with specific limitations. Because of the majority's conclusion 

that the availability to courtrooms should remain substantially unchanged, a 

specific minority proposal is not set forth. 

The majority comprised 16 of the advisory comniittee's 19 voting members; the 

minority included three voting members. 

Subsumed within both of the foregoing recommendations is an implicit further 

recommendation: that the Joint Petition should not be granted. Even if the Court were to 

conclude that the current rules should be relaxed, the committee believes the proposals in 

the ,Joint Petition are overbroad and not appropriate for adoption as submitted. 

Committee Process 

The history of this Court's consideration of electronic media access to courtrooms 

is relatively extended. The most ilnportant historical artifact is its 1983 order that 

established a two-year experi~nental process to permit, but not require, trial judges to 

allow cameras into courtroo~ns upon the consent of all interested parties See Iit re 

,440dificafio1t oJCanon 3A(7) o f t l~e  A4i1trtesota Code ofJzrdicia1 Conduct, Order (Minn. 

Sup. Ct. April 18, 1983). That order was extended by subsequent orders and appears to 

govern this issue today. The cunent Joint Petition would dran~atically change the rules, 

creating a presumption of media access without regard to consent of parties or witnesses, 

and would permit exceptions only in limited circu~nstances and with findings by the trial 

court. 

The committee spent considerable time and energy in an effort to gain a full 

understanding of the issues raised in the Joint Petition. It reviewed the Joint Petition that 

the Court referred to the advisory committee and invited Petitioners and their counsel to 

an initial meeting of the committee. The committee actively sought information from 



interested parties and the public. The committee sent to parties known to have an interest 

in these issues, and published the notice on the Minnesota Judicial Branch website, a 

request that specifically sought information as follows: 

The committee welcomes comments on any aspect of these issues, but is 
particularly interested in obtaining objective or anecdotal evidence that helps 
answer the following questions: 

1. How do cameras in criminal proceedings impact the fair trial rights of 
criminal defendants or the state's interests? 

2. How does the use of camera coverage of court proceedings assist, if it 
does, in the administration of justice or improving public access to 
information about the courts? 

3. Does camera coverage either advance or hinder the rights of litigants, 
including crime victims, civil litigants, and others? If so, how should 
these interests be balanced? 

4. How does camera coverage impact non-party witnesses? 

5. How have advances in technology changed the impact cameras, 
microphones, and related recording equipment have on court proceedings? 
What limits are appropriate to minimize the negative effects of this 
equipment? 

6 .  In those jurisdictions where video or audio coverage of court proceedings 
is allowed, what impact has that coverage had on the conduct of the 
attorneys, judges, witnesses, or others in those matters? 

7. In those jurisdictions where video or audio coverage of court proceedings 
is allowed: 

a. Are there groups other than television stations, radio stations, 
and newspapers that have requested and/or obtained either 
audio or video coverage of courtroom proceedings: 

b Who provides the necessary camera andlor audio equipment? 

c. Does it lengthen, shorten, improve, or affect trials? 

d. Mow much advance notice does the judge receive? 

e. What constitutes good cause for not permitting use of cameras 
or audio recordings? 

8. What different concerns are there, if any, for proceedings in Minnesota 
appellate courts (the Minnesota Court of Appeals and Minnesota Supreme 
Court)? 



9. If the committee were to recommend the adoption of broader use of 
cameras in Minnesota court proceedings, what limitations or other 
protections should be adopted? 

The committee received nunierous responses to this request for information.. 

The committee also conducted research into, and collected, the rules of other 

states dealing with media access to court proceedings. These rules provided die 

committee with useful insights into tlie issues other states have addressed and the issues 

of media access. 

The committee met with representatives of the Petitioners, and heard from 

witnesses produced by interested parties, as well as those responding to the committee's 

notices of hearings. The following witnesses addressed the committee in person; in 

addition tlie co~nlnittee received written comments from these and other interested 

persons, including written comments addressing each of the foregoing nine questions 

from Chief Justice Thomas J .  Moyer, Chief Justice of the Supreme Court of Ohio. 

The committee heard live "testimony" or presentations from the following 

witnesses: 

1. Mark Anfinson, Attorney for Petitioners 

2 Rick Kupcliella, KARE 11 Investigative Reporter, representative of MN 
Chapter of the Society of Professional Joulnalists 

3. Hon. Patrick Grady, Sixth District Court, Cedar Rapids, IA 

4. Hon Nonnan Yaclcel, Circuit Court, Sawyer County, WI 

5 L,olita Ulloa (Racial Fairness Committee) 

6 Jeffrey Degree (MN Association of Criminal Defense Attorneys) 

7 Mama Anderson (WATCH) 

8. Hon. Michael Kirk (MN Seventh Judicial District) 

9. Hon. Lucy Wieland (MN Fourth Judicial District) 

10. James Backstrom (Dakota County Attorney) 

11. .Janelle Kendall (Stearns County Attorney) 

12. Charles Glasrud (Stevens County Attorney) 

13. .John Stuart (State Public Defender) 

14. Donna Dunn (MN Coalition Against Sexual Assault) 

15. Charles T. Hvass, Jr. (attorney, civil practice, Minneapolis) 



16. Tom Frost (former prosecutor and Executive Director, CornerHouse 
Interagency Child Abuse Evaluation and Training Center, Minneapolis) 

17. Olga Tmjillo (Casa de Esperanza) 

18. Diana Villella (Centro Legal, Inc.) 

19. Carla M. Ferrucci @IN Coalition for Battered Women) 

20. Earl Maus (appointee MN Ninth Judicial District; Cass County Attorney 
at time of appearance) 

21.. Ann Gustafson (Victim-Witness Assistance Program, St. Croix County, 
Wf ) 

22. Mark Biller (former county attorney, Polk County, WI) 

The committee reviewed the approaches of other states and the federal courts to 

the issues surrounding cameras in the courtroom and did not find a lot of directly helpful 

information. Clearly, it is possible to draft rules that allow cameras to be used while still 

protecting against many of the problems that concern the committee; it is not possible to 

solve some of the problems by rule-drafting, however.. 

The committee found the following publications of some value to it in its 

deliberations: 

Wendy Brewer & Thomas W. Pogorzelski, Ca1ttera.s ill Court. Hoiv 

Televirioli Neivs Media Use Cozrtrooni Footage, 91 ,JUnICATuliE 124 

(2007). 

0 A ~ R I C A N  COLLEGE OF T m ~  LAWYERS, REPORT ON CMRAS ~ \ 1  TIE 

COURTROOM (March 2006). 

0 I<NOWLEDGE AND INFORMATION SERVICES, NATIONAL CENTER FOR STATE 

COURTS, CAMERAS R'] TKE COURTS: SUMMARY OF STATE COURT RUL.ES 

(2001)., 

NATIONAL CENTER FOR STATE COURTS, USE OF CMRAS IN TRIAL. 

COURTS - 2007. 

These studies do not, however, shed a lot of light on the issue the Court faces. 

Reasons for Committee Recommendations 

The committee members approached with open and inquiring minds the question 

ofwhether the mles on cameras in Minnesota courtrooms should be relaxed. The 



committee received substantial information about the role cameras have played in 

Minnesota court proceedings following this Court's orders in the early 1980's and about 

how other states have dealt with these issues. Ultimately, the committee found that there 

was insufficient evidence to support relaxation of the current rules. 

The evidence received by the committee was hardly unequivocal. Among the 

conclusions a majority ofthe committee would draw and that would militate in favor of 

relaxing the current rule are the following: 

1. A significant majority of states have implemented more liberal access to 

camera and voice devices in courtrooms, and the judges and litigants from 

those states have not reported particular problems caused by cameras and 

media access. The committee did not hear about any of the problems feared 

by the opponents in Minnesota, such as victim and witness reticence, 

disruption of the pretrial process, or grandstanding by lawyers., 

2. Other things being equal, greater access to courtrooms by electronic media 

would advance to some degree the interests of the public in having access to 

information about judicial proceedings. The importance of this factor is not 

always clear in many aspects of media coverage, however. The committee did 

not receive information suggesting that greater access yields greater coverage 

that really provides a realistic view of the administration ofjustice; the 

majority of the coverage is short in duration and skewed towards sensational 

stories and trials. 

3. Technology has advanced in the past decades to permit cameras to be placed 

in courtrooms in ways that are not very obtrusive from a physical standpoint 

and court rules can effectively control issues of obtrusiveness and physical 

interference with proceedings. 

4. Any relaxation of the current rules should be limited to prevent use of caineras 

in certain proceedings, including family law, juvenile, probate, and other 

categories of cases and in any case where depiction of child wibiesses,,jurors, 

or confidential sidebar or attorney-client communications would be shown. 

Major concerns that inilitate in favor of retaining the procedural limitations of the 

current rule include: 



1. The committee did not see any benefit to the core mission of the courts: the 

search for truth and the administration ofjustice. Cameras do not help the 

courts get cases tried fairly, and sometimes interfere with that goal. 

2. Balanced against the absence of benefit is a clear cost of allowing camera 

access. Some judge time, some prosecutor time, and some defense counsel 

time is inevitably expended dealing wit11 concerns about whether camera 

coverage should be allowed, hearing disputes over this issue, and monitoring 

media compliance with any court-imposed guidelines. A majority ofthe 

committee concludes that these costs outweigh any benefits of changing the 

current rule. 

3 The committee heard from only one representative of the broader "public" 

suggesting that the current rules should be changed. That submission argued 

that family law matters should be opened to camera coverage in order to foster 

"more fact-based and child-centered decisions." The request for change 

comes most prominently from the organized news media. 

4. The majority of the participants in the Minnesota court system opposed 

changing tlle current practice. This opposition transcended the predictable 

resistance to change, and came particularly strongly from the participants in 

the cri~ninaljustice system. Representatives of prosecutors, public defenders, 

and victim advocates fairly consistently opposed relaxation ofthe current 

rules. 

5. The committee was concerned about the chilling effects cameras would have 

in several types of cases, including criminal, juvenile, family, and order-for- 

protection proceedings. Even if cameras were limited to prevent their use in 

particular categories of cases, the committee heard and credited the views of 

numerous participants in those proceedings that crime victims and witnesses, 

and other interested parties, would be deterred from reporting crimes or from 

agreeing to testify. This is a significant problem that cannot be readily 

mitigated; the mere fact that camera coverage of court proceedings is 

generally known to exist is, accor.ding to witnesses before the committee, 

likely to cause crime and domestic abuse victims and witnesses to decline to 



report crimes and to refise to come forward to testify. This chilling effect on 

victims and witnesses occurs even in types of cases where cameras are not 

likely to be allowed, as the victims or witnesses would have the impression 

that being in court subjects one to camera scrutiny. 

6. The committee was not convinced that the vast majority of cases warrant 

coverage for the purpose of improving public understanding of the operation 

of the judiciary. There does not appear to be empirical evidence that stlpports 

the conclusion that relaxing the rules on media access would result in better 

public understanding. The committee did not hear of a single example from a 

state with greater media access where advancement of tlle public 

understanding of the judicial role was appreciably advanced. 

7. The reality of media coverage in states that allow access "on request" is that 

the stories tend to be short "sound-bites" that focus on sensational cases 

involving famous or notorious litigants,. The committee did not conclude that 

this type of coverage would generally foster greater public confidence in the 

judicial system. The cable channel "Court TV" has changed its name and no 

longer provides extensive coverage of trial court proceedings. 

8. Some committee members are concerned about the use that may be made of 

images from courtroom coverage. In the modern age, images are susceptible 

to distortion and misuse, and this has particularly dire consequences for court 

proceedings. The committee is concerned that camera access will result in 

"trial by YouTube," and that neither the public interest nor that of litigants 

would be served in the process. 

9. Altllough not a major factor, the committee also notes concern about who 

should have access if a relaxed rule were adopted. Given the proliferation of 

media channels and outlets, including a significant question of the status of 

web-logging (blogging), the committee has concerns about the feasibility of 

managing media access. See ge17erally Jessi Hempel, Are Bloggers 

Joto.llalisrs?, Business Week Mar. 7, 2005, available at 

I ~ t p  //~IJII~MJ bzr.sinesm~eek coi11/tech1tolog)~/c01~te1~t/1~~ar2005/~~200503 7-7877- 



fc024 hhi~ (last visited A4arch 2, 2008) (reporti~lg on deci,sion relating to 

question ofw~lzether jour~?alist privilege applies to ivork ofblogge~s) 

One of the concerns raised was the impact of expanded use of cameras on 

minorities. Ultimately, it was not something that the committee spent a great deal of time 

on, in part because the early consensus seemed to be that no change was recommended 

Another issue that was raised was tlie possibility of a pilot project. Several chief 

judges expressed to the cormnittee an interest in participating in a pilot project, while 

other participants in those same districts uniformly opposed the concept. 

The majority view represents a total of sixteen (16) committee members.' The 

minority view, set forth following the inajority rule draft below, represents a total of three 

commiltee members 

Style of Report 

The specific recommendations are reprinted in traditional legislative format, with 

new wording underscored and deleted words s&&&FwA a ' 

Respectfully submitted, 

MINNESOTA SUPREME COURT ADVISORY 
COMMITTEE ON GENERAL RULES OF 
PRACTICE 

The committee liaison, reporter and staff are non-voting members 



Retain the existing rules, but move the 
substantive provisions regulating cameras in 
courtrooms to a single place, in Rule 4 of the 
General Rules of Practice. 

The committee's only recommended rule anlendment requires related changes to 

several existing rules provisions: Canon 3A(II) of the Minnesota Code of .Judicial 

Conduct, this Court's series of orders modifying former Canon iA(7) (later 3A(10) and 

now 3A(11)) of the Code ofdudicial Conduct, and Rule 4 of the Minnesota General Rules 

of Practice. These changes should be made (or not made) together, as they are dir.ectly 

related and dependent on each other, 

1. Amend Canon 3 of the Minnesota Code of Judicial Conduct as follows: 

I M ~ N E S O T A  CODE OF JUDICIAL CONDUCT 

2 Canon iA(11): 

(1 1)  l e a k +  t'.- judge shall 

prohibit broadcasting, televising, recording or taking photographs i11 the courtroom and 

areas immediately adjacent thereto 

0 7 except as permitted bv order or court rule adopted bv the 

Minnesota Supreme Court. 



. . s t -  
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Gcnerai Rules Advisory Committee Comment-ZOO8 

This rule is amended to delete the snecific standards to be followed in 
considerine whether electronic recordine and transmission should be allowed 
of Minnesota court proceedines. The material deleted is adooted in part in Rule 
4 of the Minnesota General Rules of Practice. applicable in all court 
procecdines other than anoeals or similar proceedines in the Minnesota Court 
of Apoeals and Minncsota Supreme Court. Rule 4 is modified however. to - 
incamorate salient provisions of a series of orders dealine with a multi-decade 
experiment to permit some recordine orbroadcast of court proceedines with the 
aereement of all panics. See ht re A4odilicoIi0,r o f  Cone,! 3Ai7) o f  rile 
A4inncsola Code o f  Jl,dicial Corrdtrcr. Order re: Audio and Video Coveraee of 
Trial Court Proceedines. No. C7-81-300 (Minn. Sup. Ct. April 18. 1983); - 
Order Pert~~ilri,te Audio mzd I'ideo Coecra~e ofSz,or.ente Coro.1 Proceedines. 
No. C6-78-47193 (Minn. Suo. Ct. April 20. 1983): Anzerrded Order Pernrilli~~s 
Audio ottd Video Covernee o f  Awcllole Corrrr Ploccedi,te.s. No. C7-81-3000 
LMinn. Suo. Ct. Sept. 28. 1983): 117 re A.lodilicotio~r o f  Catlo~l 3,f37) o f lhe  
A4i11nesoIo Code ofAtdicia1 Co,idzrcf lo Condrcl and Exlend rlre Period of 
Experir,re,,rol Audio and I'ideo Coaeroee o f  Certoiu Trial Corul Proceedir~ps. 
Order. C7-81-300 (Minn. Sup. Ct. Aue. 21. 1985): hr re A4odilicalio11 of 
Co,ton 3Af7) o f  1l1c A/irsresolo Code of.lrrdicio1 Condttcf. Order re: Audio and 
Video Coveraee of Trial Court Proceedines (Minn. Suo. Ct. Mav 22. 1989): 
and hr re A.lodilicalio,, o f  Co,rorl 3A/10) o f  llie A4i1i,.1esora Code o f  Jzidiciol 
Co,rducl. Order. No. C7-81-3000 (Minn. Sup. Ct. Ian. I I .  1996)freinstating 
April 18. 1983. oroeram and extendine until further order of Court). 

P l I )  is to state in the Code of 
Judicial Conduct the simple requircmcnt that iudees adhere to the Minnesota 
Supreme Court's orders and rules relaline to iecordine and broadcast of court 
proceedines. and that the actual substantive re~uirements be contained in a 
single place. Rule 4 of the Minnesota General Rules of Practice. adopted at the 
same time as the amendment of Canon 3A(11) now sets forth all the surviving 
portions of this canon and the intervcnine orders that have modified it. All of 
these provisions were uodated to reflect current recording technolneics. 

2. Terminate the temporary suspension of the rules a s  established by a series of 
orders of this Court. 

The Order adopting these recommended rule changes should end the "ternpor.ary" 

suspension of Canon 3A(7) (now Canon 3A(11)) as mandated by the following orders of 

this court: 



1. In re A4od$cation ofCano17 3A(7) ofthe A4i17nesota Code of Judicial 

Co~zduct, Order re: Audio and Video Coverage of Trial Court Proceedings, 

No. C7-81-300 (Minn. Sup. Ct. April 18, 1983); 

2. Order Permiiti~tg Audio and Video Coverage of Suprente Court 

Proceedi17gs, No. C6-78-47193 (Minn. Sup. Ct. April 20, 1983); 

3. A117ended Order Permitting Audio and Video Coverage oJlppellate Court 

Proceedi17gs, No. C7-81-3000 (Minn. Sup. Ct. Sept. 28, 1983); 

4. 117 re Modificatio17 ofCano17 3A(7) of the A4i1717esota Code ofJtrdicia1 

Condtrct to Conduct and Exte17d the Period oflkperi~nental Audio and 

T'ideo Coverage ofCertai17 Trial Cozcrt Proceedings, Order, C7-81-300 

(Minn. Sup. Ct. Aug. 21, 1985); 

5.  In re A4odificatio17 ofCa17or7 3A(7) oftl7e A4iiinnerota Code ofJudicia1 

Cor7dtict, Order re: Audio and Video Coverage of Trial Court Proceedings 

(Minn. Sup. Ct. May 22, 1989); and 

6. I17 re A4od$catio17 of Ca17o17 3A(lO) ofthe A4i1717esota Code ofJudicial 

Cond~ccf, Order, No. C7-81-3000 (Minn. Sup. Ct. .Jan. 1 I ,  

1996)(reinstating April 18, 1983, program and extending until further 

order of Court). 

The suh,ject matter of these orders, lo the extent still relevant and necessary for 

inclusion in a rule of court, is incorporated into the recoinmended an~endment of Rule 4 

of the Minnesota General Rules of Practice, set forth in Recommendation 3, below. 

3. Amend Rule 4 of the Minnesota General Rules of Practice as follows: 

5 7  Rule 4. Pictures and Voice Recordings 

58 Rule 4.01 General Rule. Except as set forth in this rule. Hao pictures or voice 

s9 recordings, except the recording made as the official court record, shall be taken in any 

60 courtrooin, area of a courthouse where courtrooms are located, or other area designated 

61 by order of the chief judge made available in the office of the court administrator in the 

62 county, during a trial or hearing of any case or special proceeding incident to a trial or 



63 hearing, or in connection with any grand,jury proceedings. This rule dx&-mav be 

64 superseded by specific rules of the Minnesota Supreme Court relating to use of cameras 

in the courtroom for courtroom security pumoses, for use of videotaped recording of 

proceedings to create the official recording of the case. or for interactive video hearings 

pursuant to rule or order of the supreme court. This Rule 4 does not supersede the 

provisions of the Minnesota Rules of Public Access to Records of the Judicial Branch. 

Rule 4.02 Exceptions. A iudee mav. however. authorize: 

(a) the use of electronic or photoeraphic means for the presentation of 

evidence. for the perpetuation of a record or for other pumoses of iudicial 

administration: 

) the broadcasting. televisine. recordine or photoeraphino of investitive. 

ceremonial 01 naturalization proceedines: 

lc)  upon the consent of the trial judge and all parties in writing or made on the 

record prior to the commencement of the trial, the photogranhic or 

electronic recording and reproduction of appropriate court proceedings 

under the followine conditions: 

(i) There shall be no audio or video coverage of jurors at any 

time during the trial, including veil dire. 

(ii) There shall be no audio or video coverage of any witness 

who objects thereto in writing or on the record before 

testifying. 

(iii) Audio or video coverage of,judicial proceedings shall be 

limited to proceedings conducted within the courtroom, and 

shall not extend to activities or events substantially related 

tbjudicial proceedings wikk &&occur in other areas of 

the court building. 

(iv) There shall be no audio or video coverage within the 

courtroom during recesses or at any other. time the trial 

judge is not present and presiding. 

(v) During or preceding a jury trial, there shall be no audio or 

video coverage of hearings WIG& w t a k e  place outside 



the presence of thejury.. Without limiting the generality of 

the foregoing sentence, such hearings would include those 

to determine the admissibility of evidence, and those to 

determine various motions, such as motions to suppress 

evidence, for judgment of acquittal, ill li~ni~?e and to 

dismiss. 

(vi) There shall be no audio or video coverage in cases 

involving child custody, marriage dissolution, juvenile 

proceedings, child protection proceedines. paternity 

proceedines. petitions for orders for protection. motions to 

suppress evidence, police informants, relocated witnesses, 

sex crimes, trade secrets, aff$ undercover agents& 

proceedines that are not accessible to the public. No ruling 

of tlie trial court relating to the implementation or 

management of audio or 

video coverage under this rule shall be appealable until the 

trial has been completed, and then only by a party. 

Rule 4.03. Technical Standards for Photographv, Electronic and Broadcast 

Coverage of Judicial Proceedings. The trial court may regulate any aspect of tlie 

proceedings to ensure that the means of recordine will not distract participants or impair 

the dignity of the proceedings. In the absence of specific order imposing: additional or 

different conditions. the following: provisions applv to all proceedings. 

(a) Equipment and personnel. 

(1) Not more than one portable television or movie camera tftktt 

-, operated by not more than one person, shall be 

permitted in any trial court proceeding. 

(2) Not more than one still photographer, utilizing not more than two 

still cameras with not more than two lenses for each camera and 

related equipment for print purposes, shall be permitted in any 

proceeding in any trial court. 



(3) Not more than one audio system for radio broadcast purposes shall 

be permitted in any proceeding in any trial court. Audio pickup for 

all media purposes shall be accomplished from existing audio 

systems present in the c0ur.t. If no teclinically suitable audio 

system exists in the court, microphones and related wiring essential 

for media purposes shall be unobtrusive and shall be located in 

places designated in advance of any proceeding by the trial judge. 

(4) Any "pooling" arrangements among the media required by these 

limitations on equipment and personnel shall be the sole 

responsibility of the media without calling upon the trial judge to 

mediate any dispute as to the appropriate media representative or 

equipment authorized to cover a particular proceeding. In the 

absence of advance media agreement on disputed equipment or 

personnel issues, the trialjudge shall exclude from a proceeding all 

media personnel who have contested the pooling arrangement. 

(b) Sound and light. 

(1) Only television photographic and audio equipment which does not 

produce distracting sound or light shall be employed to cover 

judicial proceedings. Excepting modifications and additions made 

pursuant to Paragraph (e) below, no artificial, mobile lighting 

device of any kind shall be employed with the television camera. 

(2) Only still camera equipment which does not produce distracting 

sound or light shall be employed to cover judicial proceedings. 

Specifically, such still camera equipment shall produce no greater 

sound or light than a 35 mm Leica " M  Series Rangefinder 

camera, and no artificial lighting device of any kind shall be 

employed in connection with a still camera. 

demonstrate to the trial judge adequately in advance of any 

proceeding that the equipment sought to be utilized meets the 

sound and light require~nents of this rule. 



156 A failure to demonstrate that these criteria have been met for 

specific equipment shall preclude its use in any proceeding. K 

(c) Location of equipment and personnel. 

(1) Television camera equipment shall be positioned in sucll location 

in the court as shall be designated by the trial judge. The area 

designated shall provide reasonable access to coverage. When 

areas wkkk permit reasonable access to coverage are 

provided, all television camera and audio equipment &I& be 

located in an area remote from the court. 

(2) A still camera photographer shall position himself or herself in 

such location in the court as shall be designated by the trial judge. 

The area designated shall provide reasonable access to coverage. 

Still camera photographers shall assume a fixed position within the 

designated area and, once a photographer has established himself 

or herself in a shooting position, he or she shall act so as not to 4 

nttnnt:nl, attract attention by 

distracting movement. Still camera photographers shall not be 

permitted to move about in order to obtain photographs of court 

proceedings. 

(3) Broadcast media representatives shall not move about the court 

facility while proceedings are in session. 

(d) Movement of equipment during proceedings. News media 

photographic or audio equipment shall not be placed in, or removed from, the court 

except -before commencement or after adjournment of proceedings each day, or 

during a recess. Microphones or taping equipment, once positioned as required by (a)(3) 

above, &I& mav not be moved from their position during the pendency of the 

proceeding. Neither television film magazines nor still camera film or lenses -sbaU-m 

be changed within a court except during a recess in the proceedings. 



(e) Courtroom light sources. When necessary to allow news coverage to 

proceed, modifications and additions may be made in light sources existing in the facility, 

provided such modifications or additions do not produce distracting light and are installed 

and maintained without public expense. Such modifications or additions are to be 

presented to the trial judge for review pr.ior to their implementation. 

(f) Conferences of counsel. To protect the attorney-client privilege and the 

effective right to counsel, there shall be no video or audio pickup or broadcast ofthe 

conferences which occur in a court between attorneys and their client, co-counsel of a 

client, opposing counsel, or between counsel and the trial judge held at the bench. In 

addition, there shall be no video pickup or broadcast of work papers of such persons.. 

(g) Impermissible use of" media material. None ofthe film, videotape, still 

photographs or audio reproductions developed during, or by virtue of, coverage of a 

judicial proceeding shall be admissible as evidence in the proceeding out of which it 

arose, any proceeding subsequent or collateral thereto, or upon any retrial or appeal of 

such proceedings. 

Rule 4.04. Camera Access in Appellate Court  Proceedings. 

(a) Unless notice is waived by the Chief Justice of the Supreme Court or the 

Chief Judge of the Court of Appeals, notice of intent to cover' appellate court proceedings 

by either audio or video means shall be given by tlie niedia to the Clerk of the Appellate 

Courts at least 24 hours prior to the time of the intended coverage. 

(b) Cameramswperators, technicians, and photographers covering a 

proceeding skaU must: 

0 avoid activity which might distract participants or impair the dignity of the 

proceedings; 

0 remain seated within the restricted areas designated by the Court; 

observe the customs of the Court; 

conduct themselves in keeping with courtroom decorum; and 

* not dress in a mannerwkifk that sets them apart unduly from the 

participants in the proceeding. 

(c) All broadcast and photographic coverage shall be on a pool basis, the 

arrangements for which must be made by the pooling parties in advance of the hearing 



Not more than one (1) electronic news eathe~.ine ("ENG'J camera producing the single 

video pool-feed shall be permitted in the courtroom. Not more than two (2) still- 

photographic cameras shall be permitted in the courtroom at any one time. Motor-dr.iven 

still cameras dwI4-w not be used. 

(d) Exact locations for all camera and audio equipment within the courtroom 

shall be detennined by the Court. All equipinent &id be in place and tested 15 

n~inutes in advance of the time the Court is called to order and s h a 4 4 w t  be unobtrusive. 

All wiring, until made permanent, skaU lnust be safely and securely taped to the floor 

along the walls. 

(e) Only existing courtroom lighting &id be used. 

Advisory Committee  comment^^ Amendments 

This rule iswas initially derived from the ewe&-local rules of three 
districts 

I ~ a p p e & & & i s d & 4 e & 4 b y t b & e ~ f k ~ * 6 i (  
nt*---- . . 

The Supreme Court adopted rules allowing cameras in the courtinoms in 
limited circumstances, and it is inappropriate lo have a written rule that does 
not accurately state the standards whicll lawyers are expected to follow. See b7 
re A(odi/icotiorr of Ca,rort 3.,1(7) of the Afire~esota Code of Jrrdicial Corzdrel, 
No C7-81-300 (Minn. Sup Ct May 22, 1989). The court has ordered an 
experimental program for videotaped recording of proceedings for the official 
record in the Third, FiRh nnd Seventh Judicial Districts In re Videotaped 
Records a[ Court Proceedings in the Third, Fifth, and Seventh Judicial 
Districts, No C4-89-2099 (Minn Sup Ct Nov 17, 1989) (order) The 
proposed local rule is intended to allow tile local courts to comply with the 
broader provisions of the Supreme Court Orders, but to prevent unauthorized 
use of cameras in the courthouse !\,here there is no right to access with cameras 

x+?F%Ie_is-aRteA$--ec4 
f o t l F l k e w e H e e 8 m p r e m a p p d  Tile N ~ C  was amended in 2008 
to add Rule 4.02. comprisine ~rovisions that theretofore were parl of the 
Minnesota Rules of Judicial Conduct. This chanee is not intended to be 
substantive in nature. but the provisions are moved to the court rules so thev are 
more likelv to be h o \ w  to litieants. Canon 3(A)(11) of the Minnesota Code of 
Judicial Conduct is amended to state the current oblieation of iudees to adhere 
to the rules relatine to court access for cameras and other electronic reporting 
eouipment. 

The extensive amendment of Rule 4 in 2008 reflects decades of 
en~erience under a series of court orders dcaline with the use of cameras in 
Minnesota courts. See h re A4odilicotio,t o f  Car~ort 3AO) o f  the A4itetesoto 
Code ofJlldicia1 Co!~drict. Order re: Audio and Video Coveraee of Trial Court 
Proceedings. No. C7-81-300 (Minn. Sup. Ct. April 18. 1983): Order Pern~i t t i~~q 
Audio ortd I'ideo Cot~eroee o f  Sr,~I'Cfl?e Corrrt P,ocecdi,res. No. CG-78-47193 
(Minn. Sup. Ct. April 20. 1983): Anretided Order PernfiNirie Audio mid Video 
Coecroee ofAwel latc  Court Proceedirt~s. No. C7-81-3000 (Minn. Sup. C t  
Scpt 28. 1983): In re A~odilicotiort o f  Carron 3AO) o f  fhe A4innesoto Code of -- - ~ 

h~djcjol @rrdtrcr to C o , , d s c ~ t c r u d  11,e P e r i n ~ o I F . ~ ~ r , ~ r ~ n ~ c ~ ~ i o I  .dz,dto oud 
I'jdco Co)*ernpe o [ C ~ ! ~ t n j , ~  Tr!o/ Court Procecdi,z~.r. Order. C7-81-500 I hl inn  



Code o/Jsdroiol (.'o,~d,,cr. Order ri.. Audip-::mdX_llideo Co\,ci;we of Trial CO-ULI 
Proccedincsminn Sun Ct. hla,, 2 2 .  19891: 2nd /,I re,\i<~dtricoiio,> nfCo,~orr 
3:1(/0, o /  ILZE . \ i , , , r~rror~-C~d~ r , l  J~drclol Co,~Itrc!~ <).idrNn C7-81-5000 
mnfi-Sun.  Ct. Jan._lI. 1 9 9 6 \ f r c i n z 1 a t i ~ ~ 4 p r ~ I ~ I . X .  1983. pnzmm ;and 
er~cndine unlil f u n h c d c i  of Coun). .T ' l , e~pga t i \o  nr,ni\ion< of.lhorc - -- 
orders. lo ~ h e  en~nt.still anol~u3hlc ?nd>fip~pxLat~. for inrlurinnj.n.a co~!nNlu. . .- 
are now found in Rule 4. 

Amended Rule 4.01 defines how this dovetails with other court rules 
that address issues of recording or disolav of recorded information. The 
priman thrust of Rule 4 is to define when media access is allowed for the 
rccordine or broadcast of court oroceedines. Other rules establish limits on 
access to or use of court-eenemted recordines. such as court-re~orter tapes and 
security tanes. See, e x .  Minnesota Rules of Public Access to Records of the 
Judicial Branch. 

& (b) are drawn from Canon 3A(1 ])fa) & fi) of 
the Minnesota Code of Judicial Conduct ~ r i a r  to its amendment in 2008. Rule. 
4.02(c) and the followine sections (i) through (vii) are taken directiv from the 
Standards of Conduct and Technolorn Governine Still Photoeraohv. Electronic 
and Broadcast Coveraee of Judicial Proceedines. Exhibit A to h, re 
hhdificarior~ ofCarlon 3116') of  the A4iri,~esoto Code o~./udicia/ Co~zdrtcl. Order 
re: Audio and Video Coveraee of Trial Court Proceedings. No. C7-81-300 
(Minn. Suo. Ct. Aoril 18. 1983) 

Amended Rule 4.04 cstablisl~es rules aoolicable to the anoellate courts. 
and is drawn directlv from A,r,ei,ded Order Pontiftiire Audio and Wdeo 
Cose~oee o f  A ~ ~ e l l a l e  Coro.1 Pmceedir~es. No. C7-81-3000 IMinn. Sup. Ct. 
Scot. 28. 19831, 



The majority argues that the proponents of a more liberal ~ l e  regarding cameras 

in the courtroom (i e., permitting them in certain cases without the unanimous consent of 

tlie parties and the judge) have not met their burden of proving that doing so will improve 

the administration of justice. If that is the burden which must be met, tliey may be 

correct. 

The minority, however, challenges the proposition that those proposing a more 

liberal rule have such a burden. We approach the problem with a frame ofmind that a 

more liberal rule should be adopted unless it can be shown that doing so is lilcely to 

degrade the administration ofjustice by our trial courts. Approaching it from that 

perspective, we submit that opponents of a more liberal rule have failed to meet their 

burden of  showing that such will degrade or detract from the quality of admillistration of 

justice in Minnesota's trial courts. 

The First Amendment to the United States Constitution and Article I, Section 3 of 

the Minnesota Constitution guarantee freedom and liberty of the press. No one argues 

that the press, as representatives of the people in a sense, should not be allowed to 

observe trial court pr.oceedings, report them, or to publish sketches of the participants. At 

the same time, no one argues that the courts cannot, at least for good cause, prohibit the 

use of cameras in the courtrooms. In tlie past many courts have done so, and some still 

do. Thejustifications for doing so have traditionally been to protect the privacy of some 

litigants, e ', juveniles, and to prevent disruption of court proceedings. 

The rule which we propose, and which is essentially the rule that has been in 

effect in Minnesota since 1983, (minus the parties' veto power), prohibits camera 

coverage in every conceivable case where privacy is a concern, such as in juvenile and 

children in need of protection (CHIPS) cases, family law cases, domestic abuse and 

sexual abuse cases, and in certain other kinds of proceedings. See proposed Rule 

4.02(c)(vi). It gives the trialjudge discretion to prohibit photography of a witness who 

requests not to be photographed. It prohibits caniera coverage of voir dire, and of tlie 

jury at any time. It gives the trialjudge discretion to prohibit camera coverage entirely 

for good cause, on a case-by-case basis., 



The minority's proposed rule would adopt the majority proposal with two 

substantively important, although not extensive, changes. The first change is in Rule 

4 02(c), beginning on line 75 of the majority report (minority report changes are shown in 

bold italicized text compared to the majority report language): 

(c) upon the consent of the trialjudge e d & p e & + i n  writing or made on 

the record prior to the commencement of t11e trial, the photoera~hic or. 

electronic recording and reproduction of appro~riate court proceedings 

under the following conditions: 

The second change is in Rule 4.02(c)(ii) beginning on line 81 of the majority repo~t  

(minority report changes are shown in bold italicized text compared to the ma,jority report 

language): 

At tlte discretiori o f  tlte trial irrdpe. ta lere  shall be 

no audio or video coverage of any witness who 

objects thereto in writing or on the record before 

testifying., 

Disruption of proceedings and distraction are no longer an issue Gone are the 

large, noisy cameras, still and motion picture, of days gone by Today's cameras are 

small, quiet and unobtrusive. 

We believe that since the courts do the public's business, the public should have 

as great an opportunity as possible to see and know of what their courts are doing. 

Certainly any member of the public can come down to the courthouse any time to 

personally observe most proceedings. Realistically, it is not possible or feasible for most 

people to do so. Most have to rely on the media to know what is going on in the courts. 

The public is accustomed to getting, as an important part of its news, photographs 

and video as an aid to understanding the news - what is going on in the world and in their 

community. Photographs and video clips of courtroom scenes which are of interest to the 



public will enhance their understanding of the proceedings and, we think, enhance their 

appreciation for what their courts are doing. 

The committee received objections, oral and written, to a change in the rule from 

almost every conceivable quarter: prosecutors, public defenders, criminal defense 

lawyers, civil trial lawyers and victim's rights advocates. Many ofthose objections dealt 

witlt such things as protections for Juveniles, sexual abuse victims and domestic abuse 

victims. Those concerns are met in the proposed rule. As for general objections to the 

basic concept of cameras, no evidence at all was provided to show that the presence of 

cameras in the courtrooln is likely to he a distraction or that images broadcast by the 

media were likely to cause any harm to the courts or the litigants. The objectors offered 

nothing but unsubstantiated fear of change and fear of t l ~ e  unknown. 

Were we to have employed a fiye-Mack test (see State v Mack, 292 N.W.2d 764 

(Minn. 1980) to those who spoke against a liberalization of the rule and warned of dire 

consequences, none would have been permitted to offer their opinions because none ltad 

any experience whatsoever with cameras in courtrooms; and clearly the proposition that 

cameras in courtrooms are undesirable has not gained general acceptance in the courts of 

the several states, since a large majority of the states permit cameras in their trial courts, 

and many have done so for many years. 

Significantly, what the committee did i7ot hear were comments fro111 persons 

experienced with cameras in the courtrooln who believed it was a bad idea, or who had 

experienced problems. 

We are told that 35 states permit cameras in their courtrooms on a more liberal 

basis than does Minnesota. Our neighbors Wisconsin, Iowa and North Dakota routinely 

permit use of cameras in tlteir courtrooms and have done so for many years. In March 

2008 our last remaining camera-less neighbor, South Daltota, repealed a law that has 

prohibited radio and television broadcasting and the taking of photographs in trial-level 

courtrooms. 

No ,judge from any state where cameras have been permitted in the trial courts 

addressed the committee, either in person or in writing, to express any reservations about 

the concept or to tell us of any problems encountered in their states. 



No prosecutor or prosecutor's association, no public defender or criminal defense 

lawyer or association of them, no victim's rights advocate or victim's rights advocates 

group, no civil litigation attorneys or associations of them from any state which permits 

cameras in their courtrooms appeared before the committee to lend credence to the 

concerns expressed by Minnesota prosecutors, criminal defense lawyers, civil litigators or 

victim's rights advocates. If, indeed, problems are likely to arise in Minnesota as a result 

of the introduction of cameras in the courtrooms, one would expect that such problems 

would have arisen in other states and that those opposed to cameras would have arranged 

for the committee to be made aware of the existence of such problems. 

The committee was addressed by the Hon. Norman Yackel of Sawyer County, 

Wisconsin, and the Hon. Patrick Grady of Cedar Rapids, Iowa, both trial court judges. 

Each told us that cameras have been allowed in the trial courts of their states for many 

years and that there have been no problems with them. In fact, they found it somewhat 

curious that Minnesota is engaged in a debate over the concept which has been so well 

accepted and considered to be mundane and routine in their court systems. 

Judge Yaclcel presided over the trial of Chai Vang of Saint Paul, who was charged 

with the murder of six hunters in Wisconsin in 2004. There was considerable public and 

media interest in the Twin Cities, Twin Cities media covered the trial, held in Wayward, 

Wisconsin, and no doubt broadcast still photos and video footage of courtroom 

proceedings, since cameras are allowed in Wisconsin courtrooms. .Judge Yackel told the 

committee that the presence of cameras during that trial created no problelns whatsoever. 

No one brought to the attention of the committee any conlplaints or concerns with the 

way the Twin Cities television media reported on that trial. 

Persons opposed to cameras in courtrooms typically cite the O.J. Sirnpson trial 

and the Florida judge in the Anna Nicole Smith case as examples of why cameras should 

be prohibited. When one considers the many thousands oftrials and other courtroom 

proceedings which have likely been covered by media with cameras in the courtrooms in 

35 states, and the fact that only two of them appear to have shown the court system in a 

bad light, it seems that the chances of anything of a similar nature happening in a 

Minnesota courtroom are sli111, indeed.. 



The Rule adopted by the Minnesota Supreme Court on April 18, 1983, and 

appended to Canon 3 of the Code of .Judicial Conduct was well thought out and is 

essentially the Rule which the Minority proposes with only one significant difference. 

The veto power of the parties and witnesses to the presence of cameras in the courtroom 

has been eliminated, and has been entrusted to the discretion of the trial judge. The many 

restrictions contained in the current rule are continued in the proposed rule. 

The 1983 Rule was a good one, but unfortunately never used, insofar as we can 

tell. There have been no reports of any Minnesota trial proceedings at which cameras 

have been authorized since the rule was adopted, apparently because there has never been 

a case in which both sides agreed to it. 

We urge the Court to adopt the Minority's proposed amendment to Rule 4, 

General Rules of Practice. 

Respectfully submitted, 

Hon. Steven J. Cahill 
Non. Elizabeth Anne Ilayden 
Linda M. Ojala 
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THE GENERAL RULES OF PRA CTICE 

Ct. File No. CX-89-1863 

Dear Mr. Grittner; 

This letter is to provide input to the Court for consideration in 
connection with Supreme Court hearing on the cameras in the 
courtroom report for July 1, 2008, at: 2:00 p.m. in the Judicial Center 
in St. Paul. I am writing on Behalf of the Minnesota ~ssocia t ion of 
Criminal Defense Lawyers (MACDL.), as a member of our Board of 
Directors, and Chair of the Rules Committee. Please accept this letter as the 
written submission and request to make an oral presentation to the Court on 
the above issue on behalf of the MACDL. 

The MACDL is the largest private criminal defense organization in 
the State of Minnesota, representing nearly 200 lawyers engaged in the 
practice of criminal defense. The members of the MACDL consist of both 
private practitioners and public defenders. The MACDL Rules Committee 
oversees proposed changes in various rules which affect the practice of 
criminal defense attorneys, and on behalf of MACDL, membership responds 
to requests for input to committees and the courts in response to proposed 
rules changes. 

The MACDL recognizes that this is an issue which needs to be 
reviewed and considered in light of many changes in technology and 



newsgathering methods. We do not believe, however, that a change in the 
current prohibition on cameras is warranted or beneficial to any person or 
party involved in court proceedings in Minnesota. Having. discussed our 
position with the State Public Defender and the Minnesota County Attorneys 
Association and we join in their submission and endorse their 
recommendations. Additionally, we submit the following observations for 
your consideration, 

It is our position that the present rule strikes a fair balance between 
the needs of defendants, defense attorneys, prosecutors, victims and other 
persons in the court system with the interests of newsgathering. Allowing 
live coverage of certain moments in a courtroom will tend to highlight one 
portion of a lengthy event. The public, through the media, is treated to a 15 
second blurb, but miss the mundane or normal aspects of legal proceedings. 
We fear that this fact will tend to take legal proceedings out d context, and 
lend to the "True Crime Stories" expectations of the public. It is our 
position that this will cut away at the dignity of legal proceedings and create 
an atmosphere that harms our client's interests. The end result is a situation 
that does not assist the administration of justice. 

We have concerns with fairness to parties and participants, but also 
believe the proposed use of cameras does not improve public access. 
Providing daily highlights from inside the courtroom is not the equivalent of 
public access to the goings on in the courts. As discussed above, the 
preference to examine a highlight or segment of a case is not giving the 
public access to the events of a trial. The proposed rule change actualIy 
reduces public access by narrowing the view of court proceedings t o a  small 
segment of what actually occurs. Presently, reporters through traditional 
means of attending a trial and joumaling the events are caused to report 
more broadly and accurately. This is because there is not a single moment 
that can be captured live replayed and overemphasized. 

We dispute that technology changes are sufficient to limit negative 
impact on court proceedings. This issue can not be examined in the narrow 
contest of flash bulbs and running cameras. We ask that you examine the 
impact that the mere Lcnowledge and presence of cameras has on persons, 
especially witnesses, and casual viewers. It has been argued that judges, 
prosecutors, and attorneys will become numb to the presence over time. 
This assertion, though disputed, does not examine the entire picture. The 
mere fact that a witness is being filmed can cause differences in testimony 



and presentation of facts. As a case-in-point we ask you to consider the 
testimony of Brian "Kato" Kaelin, an aspiring American actor who received 
considerable notoriety due to his peripheral involvement in events 
surrounding the 1994-95 O.J. Simpson murder case. His name has become 
something of a byword, as a textbook example of Andy Warhol's 15 minutes 
of fame. Yet in a trial with approximately 150 witnesses he is remembered 
because he tool< it upon himself to ape for the cameras, doing his testimony 
as a performance piece. We fear others will be so influenced though to a 
lesser degree. Regardless of the degree of influence imposed by the 
presence of cameras, we oppose them as we see any influence they will have 
on how people testify will decay the pursuit of truthful testimony. 

We ask you to look to the recent Minnesota case, State v. Hal-~y Evans 
(AKA The Officer Vicl< Murder Trial), and ask if you can imagine how the 
post trial proceedings on this weighty matter would have been impacted by 
the presence of cameras. We submit that the juror turned witness would be 
in a more difficult position to tell the truth about how they may have been 
influenced or acted during the course of the trial. We submit that that Cathy 
Arver, the former pull-tab worker at the Lucky Foxx bar who reported the 
slur, would be reluctant to report what she observed. Most importantly, we 
submit that there could be no benefit to the-pubic, lawyers, judge, witnesses, 
victim's family or society as a whole if this were given greater. 
sensationalism through live cameras in the courtroom. 

For the above reasons we request that no changes be made to the 
current rules for cameras in the courtroom. 

MACDL, Rule Committee Chair 
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STATE OF MINNESOTA 
IN SUPREME COURT 

Iiz Re: 

Proposed Aniendme~its to 
Minnesota Code of Judicial Conduct Canon 3A(1 I), 
and Minnesota General Rule of Practice 4 

PETITIONERS' MEMORANDUM TO SUPREME COZJRT 
IN SUPPORT OF RELIEF REQUESTED 

The life of the law l~as  not been logic: It has been experience 

Oliver Wendell Holmes, Tlze Co~iznzon L,aiu (1881), at 1 

Tlte strength of our persuasions is no evidence at all of their 
rectitude. 

John Loclce, A I ~  Essnji Cor~cer 11i11g Hz~~izarz U~zderstatzdi~zg (169O), 
Book IV, chapter 19 

The foremost reason for malting the~udiciary more accessible is that 
all courts are the citizens' courts. It is the public's trust and 
confidence, not law books, that grant the courts the moral authority 
necessary to enforce the rule of law. But for many people, the court 
system is shrouded in mystery. Being able to see the court . . . 
dispels that perception and helps de-mystify the work of~udges. 

Chief Justice Tl~omas J. Moyer (Ohio) 
irz response to qzlestiorzs about electr-orzic coilerage 
posed by Gerzer a1 Rules Adi~isory Coiiznzittee, 9/07 
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Introduction 

In the nearly 20 years since the Court last visited the issue of whether 

elcctlonic coverage of Minnesota's tlial courts should be permitted, a great deal has 

beer] learned about the impact of such coverage-not in Minnesota, but in the 35 or 

more states where the news media are now routinely allowed access for purposes of 

audio and video recording. Two decades ago, the potential effects of electronic 

coverage on the judicial system were not well understood, and much was therefore 

necessarily left to speculation and conjecture. But that is no longer the case. 

Experience has accumulated in some states for inore than 30 years, and in many others 

for at least 20. The latter include three of Minnesota's close neighbors: Wisconsin, 

Iowa, and North Dakota. 

The principal argument offered by Petitioners here is that this body of 

experience should constitute the Court's pri~nary point of reference in ruling on the 

petition. The long tradition of the law has been that where probative evidence is 

available, it is to be preferred over speculative and co~~clusory allegations of injury 

This is especially true where, as here, the available evidence shongly suggests that no 

selious harm will occur, and that in any event, the documented benefits of allowing 

expanded electronic coverage far outweigh possible adverse consequences. 

Part of the function of the General Rules Advisory Committee in considering 

the petition was, of course, to perfo~m an assessment of these detriments and benefits. 
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Ilowever, the recommendations of the Committee's majority against changing the 

electronic coverage rules in Minnesota are  ema ark ably detached fiom the recold 

developed by the Advisory Committee during the months it weighed that issue. It is 

not an exaggeration to state that vil-tually all of the real evidence presented during the 

Adviso~y Committee's deliberations-relevant oral and written sub~niss io~~s  grounded 

in actual experience with electronic trial court coverage in other states-finnly 

suggests that such coverage produces many benefits and few problems. Indeed, there 

was almost no evidence (if that term is defined as it nonnally would be in legal 

proceedings) submitted to the Advisory Committee by the opponents of expanded 

electronic coverage. What they presented instead was a torrent of rhetoric, 

denunciation, and speculation about what they assume might occur in Minnesota 

sliould our rules be liberalized. 

Petitioners readily agree that the concerns expressed by those opposing the 

petition (sucli as protecting victims and wihiesses) are unquestionably in~portant ones, 

and that they merit deference from this Court. Twenty years ago, co~ijectural 

argumentation ofthe sort now offered by the petition's opponents might well have 

been sufficient to tip the balance against electronic coverage, in the absence of wide- 

spread experience with such coverage. But it can no longer be considered adequate. 

This Court should-as it would in any other contested case-look at the actual 

evidence in terms oftlie diverse experience from many other states, recognize that 
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this evidence weighs lleavily in favor of tlte conclusion that expanded access benefits 

botlt tlte court system and the public, and modifj, its rules regarding electronic 

coverage of trial court proceedings in Minnesota. 

1. Tile Submissions Made to tile Advisory 
Committee, to the Extent Based on Direct 
Experience wit11 Electronic Trial Court 
Coverage, Overwl~elmingly Support the 
Petition. 

During tlte time that the Advisory Committee deliberated about the petition 

requesting broadened electronic coverage, it received many wlittelt submissions and 

lteard from a number of witnesses. While some directly advocated for or opposed the 

relief requested, many silnply sought to furnish inhrn~ation about how electronic 

coverage Itas worked in other states. For example: 

Wisconsin Circuit Court Judge Norman Yaclcel. .Judge Yackel, a veteran 
trial judge in Sawyer County, appeared at the Advisory Committee's meeting 
on October 25, 2007. He noted that W~SCOIIS~II Itas long given trial ,judges 
discretion over electronic coverage, and that it is routinely perntitted in the 
state Judge Yacltel said he had p~esided in a number of cases involving tele- 
vision coverage, including one of the most heavily followed criminal cases in 
recent regional history-the Chai Vang murder prosecution, in wltich a St. Paul 
resident was ultimately convicted of killing six deer ltunte~s in a Wisconsin 
woods Judge Yackel basically told tlte Committee that, even in cases lilce tl~at 
one, he simply has not seen many discernible problems caused by electronic 
media coverage. He expressed genuine surprise to the Committee that 
Minnesota still proltibited it. 

Iowa District Court Judge Patrick Grady. Judge Grady (who sits in Cedar 
Rapids) appeared before the Committee on September 21,2007. Lilte .Judge 
Yackel, he is a long-time trial court judge, and told tlte Committee he had 
presided over many Itigh-profile criminal cases heavily followed by the public 
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and niedia Judge Grady said that prior to coming on the bench, he had worked 
as a public defender. He made clear to the Committee that in his many years as 
a t~ial  court judge, he had experienced no sel ious problems with electionic 
media coverage in Itis courtroo~n, and that on balance, he thought that the 
benefits plainly outweighed the disadvantages 

9 Judge Micl~ael ICirk. Judge Kirk offered colnments at the public hearing 
corrducted by the Advisory Comlnittee on January 11, 2008, as chiefjudge of 
Minnesota s Seventh .Judicial District. He spoke strongly in favor of permitting 
expanded electronic coverage of Minnesota's bial courts, describing his 
experience with Fargo television stations from where he sitsjust across the Red 
River i n  Moorhead (North Dakota allows liberal electronic access). Among 
other things, Judge Kirk observed that considerably more television coverage 
seems to be devoted to video of what actually occurs inside North Dalcota 
courtroonls as compared to Minnesota, where reports typically involved the 
journalists' secondhand versions of events, or interviews witli attorneys.' 

9 Marlc Biller. Biller served as Polk County (Wisconsin) district attorney and 
chief prosecutor for Inany years. In this capacity, he said that lie was respon- 
sible for sevelal high-profile criminal cases that attracted the attention of Twin 
Cities electronic media outlets. At the public hearing 011 .Janua~y 1 I, 2008, lie 
told the Committee that lie had considerable familiarity with such coverage, 
and said that he liad experienced no serious problems that it might have caused. 
In his view, procedures adopted in Wisconsin (such as the use of a media 
coordinator) worked very well, and observed that electronic coverage had been 
"a uniformly satisfying experience." Biller succinctly concluded his remarks to 
the Coilimittee by stating, "We never met the boogie-man." 

Chief Justice Thomas J. Moyer, Ohio Supreme Court. Judge Moyer 
responded to several specific written questions submitted to him by the 
Advisory Conlmittee about Ohio's experience witli cameras in its courtroon~s, 
where it has been permitted for more than two decades. In his answers, Justice 
Moyer was unequivocal in favoring electronic coverage. He noted a number of 

'It is also noteworthy that Judge Steven Caliill, the one member of the Advisory Committee 
itself who appeared to have direct experience with electronic coverage, was the principal author of 
the Advisory Coininittee's minority report, which urges the Court to adopt a somewhat more liberal- 
ized rule governing electronic coverage. Judge Cahill also sits in Moorhead and has had extensive 
opportunities, both as an attorney and as a trial judge, to compare coverage of North Dakota 
proceedings with those in Minnesota 

D:\clienls\MNA\court rules\cameras\memorandu~n to court in suppo~t of petition wpd June 20, 2008, PAGE 5 



benefits that result from such coverage, stating expressly that "[ilncreased 
public access to the courts benefits not only the citizens, but also the adminis- 
tration of justice." He identified no significant problems caused by electronic 
access. (.Justice Moyer's answers to tlie Committee's questions are part of the 
Advisory Comntittee's record and appear at A-l as well.) 

Marna Anderson. Ms. Anderson serves as the executive director of WATCH, 
an organization that monitors courts and advocates for victims of violence. She 
indicated that there might be several benefits that could result from electronic 
access. "Public access to the courts though recordings call de-mystify tlie 
justice system and promote greater understanding of its complexities, while 
fostering greater accountability and trust." She suggested that it is possible to 
have court rules that would provide greater opportunity for the public to learn 
about the court system while keeping it fair and uilsensationalized. Such access 
could also better show how victims are empowered through impact statements, 
and the careful perfo~nlance of attorneys and judges, demonstrating, among 
other things, how dramatically different the actual behavior ofjudges is from 
what the great majority of the public often sees-the antics of .Judge .Judy or 
grossly simplified and dramatized courtroom proceedings in prime-time 
television, such as "Law and Order." See also Ms. Anderson's published 
commentary, at A-3. 

Thus, it can fairly be said that every jurist with extensive, direct experience of 

electronic coverage who appeared befole the Committee, either in person 01. tlllough 

written submissions, mentioned no material reservations of any kind about allowiclg 

audio and video access to the trial courts by the news media. Indeed, they firmly 

supported sucl~ access and tltougl~t that on balance, it was good for the court system 

and good for the public more generally. Wisconsin District Attorney Biller, and Iowa 

.Judge Grady (when speaking of his time as a public defender before going on the 

bench), provided similar perspectives, as did Ms. Anderson as a victim advocate. 
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This evidettce-most of it directly derived from long experience with elec- 

tronic coverage in various states-stands in starlc contrast to the sorts of arguments 

offered to the Advisory Contmittee by the opponents of tlte petition. Almost 

exclusively, those offerings were made by Minnesota-based practitioners and 

advocates with no apparent extended experience in the jurisdictions where cameras 

ale routiltely allowed. 

Petitioners do not in any way diminislt the sincerity of the concerns that were 

raised before the Advisory Committce (and will undoubtedly again be cited to this 

Court) As aclcnowledged earlier, those concerns relatc to issues of the highest 

importance. Petitioners respectfully submit, however, that suclt conjectural anxieties 

Itaving little evident basis in fact or experience are no longer sufficient in light of the 

overwhellniitg accumulation of experience showing that electronic coverage simply 

does not inflict any measurable harm, but that it does furnish real benefits. 

2. Studies Based on the Experience Acquired in tile 
Large Number of States that Authorize more 
Liberal Eleetrouic Coverage Rebut  early All of 
the Historical Objectioi~s to such Coverage. 

Petitioners' characterization of the testimony presented to the Advisoly 

Committee and summarized in the preceding section of this Memorandum is 

corroborated by a number of independent studies that have sought to assess the impact 

of electronic media coverage around the country. As noted, a large nuniber of states 
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permit electronic coverage far more readily and routinely than does Minnesota.' 

Tltose states include three neighboring jurisdictions demographically similar to 

Minnesota- Wisconsin, Iowa, and North Dakota-where audio and video coverage 

of trial court proceedings is regularly conducted and has long been allowed.' While 

the rules governing electronic media coverage of trial court proceedings adopted by 

the various states are not identical, and thus some care ntust be employed when 

comparing them, certain conclusions are inescapable. 

According to one credible survey-that of the Radio and Television News 

Directors Association (RTNDA), which summarizes the degree to which electronic 

coverage is permitted in all 50 states-Minnesota is in the most restrictive tier.4 At 

least 35 states appear to allow such coverage more liberally than does Minnesota. 

Certainly a substantial inajority leave the decision of whetlter such coverage should 

occur solely to the discretion of the presiding judge. The frequency with which such 

'As pointed out in the Petition, because Minnesota's current rules require the consent of all 
parties and the court, electionic coverage is effectively prohibited-such unanimity is virtually never 
obtainable. This is acknowledged in the Court's 1989 Order and Memorandunz rejecting an earlier 
request for expanded coverage. 

'See Iowa Court Rules, Clzapter 25 (adopted 1979); North Dakota S Ct Admrtl R 21 
(adopted 1984); Wtsconsin Supreme Court Rules, Chapter 61 (adopted 1979) 

'See A-7, Petition 
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discretion is exercised irz favor of electronic coverage is one of many enipirical 

indicators demonstrating that it causes few if any real proble~ns.~ 

The steadily increasing number of states allowi~ig electronic coverage and the 

passage of time have combined to produce a large body of real-world experience by 

wliicli to assess the potential benefits and detri~iients associated with that coverage. 

The evidence distilled from this experience is reniarltably one-sided. Overwhelming- 

ly, it denlonstrates that very few concrete problems can be identified, and that once 

some familiarity is developed with electronic coverage, it almost completely recedes 

as an issue for either the courts or practitioners. 

This experience also sliows that the sharpest rhetoric and most fervent hyper- 

bole launched in opposition to electronic coverage simply fails the test of objective 

evidence. Indeed, it is not an exaggeration to state that the degree of serious concern 

about electronic coverage is inversely proportional to actual experience with it. Over 

and over across the country, a substantial majority of judges, attorneys, and trial 

participants who have been involved in litigation covered by the electronic media 

express no significant reservations. 

The studies of electronic coverage that have been done in those states where it 

is permitted can be compendious, and even a con~preliensive sulilmary of them would 

'In California, for instance, where irjal judges are accorded broad discretion over electronic 
coverage, a 2000 study concluded that 80% of'all requests were approved, and that the percentage 
was even higlier in Los Angeles County See John D Zelezny, Corrlnlwlicalior~s Lmo (5" ed., 2007), 
at 276 
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expand the length of this Memorandulll beyond reasonable boundaries. However, 

there have been at least two highly credible evaluations conducted of these various 

state studies, and the conclusions drawn from them plainly support broader electronic 

coverage 

For example, the New Hampshire Supreme Court recently decided to permit 

liberalized electronic coverage of the trial courts in that state, explail~ing its decision 

in an opinion that thoroughly surveys the arguments for and against audio and video 

devices. There the Court observed: 

Numerous States have conducted studies on the physical effects cameras 
and electronic media have on courtrooms, finding minimal, if any, physical 
disturbance to the trial process [citations omitted]. Additionally, these 
States have found that tl~epsycl~ological effect of cameras in the courtroom 
on tlial participants is no greater than when reporters wait outside on the 
courthouse steps with cameras [citation o~llitted]. Finally, these States have 
found that instances of prejudice may arise, but they are unique to each 
individual case and cannot be decided by blanket rule. In contrast, these 
studies have found that the advent of cameras in the courtroom improves 
public perceptions of the judiciary and its processes, improves the trial 
process for all participants, and educates the public about the judicial 
branch of government. 

111 re WA4UR C11arzizel9, 81.3 A.2d 455,460 (N.H. 2002) 

Another, widely cited examination of electronic media coverage was conducted 

in the early 1990s by the Federal .Judicial Center in the walce of a pilot program that 

authorized electronic media coverage in six federal district courts (and two courts of 
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appeals)."he F.JC1s report on its evaluation of the pilot program, "Electronic Media 

Coverage of Federal Civil P~oceedings" (1994) is among the most con~prehensive that 

have been issued.' 

Tlte conclusions described in that report ale decidedly favorable to electronic 

coverage. For example, the Sumnlary of Findings (at 7), includes the following: 

Ovelall, attitudes of judges towards elect~onic media coverage of civil 
proceedings were initially neut~al and became more favorable after 
experience under the pilot program 

dudges and attorneys who had experience wit11 electronic media 
coverage under the program generally reported observing small or no 
effects of camera presence on participants in the proceedings, courtroom 
deco~um, or the administration ofjustice. 

Overall, judges and court staff report that members of the media were 
very cooperative and complied with the program guidelines and any 
other restrictions imposed 

Altl~ough the pilot program itself encompassed only federal civil proceedings, 

the F.JC's evaluation included a survey of the views of district court judges and 

attorneys about electronic coverage for both criminal and civil actions. According to 

the FJC report, 

With respect to overall attitudes towards electronic media coverage of civil 
and c~iminal ploceedings, dist~ict judges (including those who personally 
experienced coverage and those who did not expe~ience coverage but 

GE.lectronic media coverage has long been prohibited in the federal trial courts, pursuant to 
Canon 3A(7) of the Code of Conduct for United States Judges, though even there, a process is now 
under way to reassess the reshictions. 

7 T h ~  report IS ava~lable at <http://www ijc gov/l~blary/fjc-catalog n s P  

D:\clients\MNA\court mles\cnmeras\memorand~~m to court in slfpport of' pelition rvpd June 20, 2008, PAGE I I 



presumably observed the effects of coverage on their colleagues and on the 
cotlrt as a whole) exhibited significantly more favorable attitudes towards 
electronic media coverage of civil proceedings in the follow-up question- 
naire than they bad in the initial questionnaire [and] district judges also 
indicated less opposition to coverage of criminal proceedings in the follow- 
up questionnaire. 

Report, at 16. "The potential disadvantage of electronic media coverage most 

frequently mentioned by judges was the possibility of distorting or misrepresenting 

what goes on in court, although generally they did not feel this problem had occurred 

~ l n d e ~  the program." Id at 24 ' 
As part of its evaluation, the FJC also examined several state studies that had 

been conducted "on the effects of electronic media on jurors and witnesses." Id at 38 

The FJC staffers reviewed studies done in 12 states (Arizona, Califonlia, Florida, 

Hawaii, Kansas, Maine, Massachusetts, Nevada, New Je~sey, New York, Ohio, and 

Virginia); id. In all of those states, electronic media coverage was allowed in 

criminal as well as civil cases, "and the majority of coverage was in fact in criminal 

cases." Id. As explained in the FJC report, these state shldies revealed "that the 

majority ofjurors and witnesses who experience electronic media coverage do not 

repo~t negative consequences or concerns." Id 

!Judges \who participated in the pilot program were also asked whetl~er, based on their 
experiences, they would recommend extending camera coverage to criminal proceedings. Seven 
answered yes, two said no, and three said they would favor expansion with some qualifications (such 
as first using a pilot program or allowing parties the option of not being photographed). Id at 28. 

D:\cIientsiMNA\court rules\cameraslnemorandum to court in support of petition wpd June 20, 2008, PAGE I2 



The FJC report concluded its examination of the state studies with the 

following observations: 

The results summarized above are consistent with our findings from tile 
judge and attonley surveys; that is, for each of several potential negative 
effects of electronic media on jurors and witnesses, the majority of respon- 
dents indicated the effect does not occur or occurs only to a slight extent, 
while a minority indicated the effects occur to more than a slight extent. 
The state court findings, to the extent they are credible, lend support to our 
findings and the recornme~tdations made in our initial report. 

Altl~ouglt indications from even a s~tlall number of participants tltat cameras 

have negative effects can be a cause for concern, widespread experience suggests tltat 

the discretion given to the trial judge to control the elecl~onic media is more than 

adequate to offset potential problems. Furthermore, as the New Hampshire Supreme 

Court concluded in its WMUR Clzaiuzel9 decision (discussed above), state studies 

have found that "instances of prejudice itlay arise, but they are unique to each 

individual case and cannot be decided by a blanltet rule." 813 A.2d at 460.' 

'The one-time objection to electronic niedia coverage that focused on the distraction caused 
by llie equipment used no longer- seems viable: modem audio and video recording devices are 
marvels of miniaturization, often so s~iiall as  to be virtually undetectable and, with the advent of 
digital tecluiology, also extremely quiet. This evolution has been readily aclcnowledged in all recent 
examinations of the impact of electronic recording on court proceedings, and thus the old concerns 
prompted by fear that electronic devices would distract tlie participants and detract from courtroom 
decorum have largely been mooted. See, e.g., WMUR Cl~arrrrel 9, 813 A 2d 455, at 459: 

Advances in modern technology, however, liave eliminated any basis for presuming that 
cameras are inherently intrusive In fact, the increasingly sophisticated technology 
available to tlie broadcast and print niedia today allows court proceedings to be 
photographed and recorded in a dignified, unobtrusive manner, which allows the 
presiding justice to fairly and impartially conduct court proceedings. 

Indeed, tlie most compelling evidence for this is the fact that Minnesota trial courts themselves 
have embraced the widespread use of such devices For example, many courtrooms in both Hennepin 
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3. Given tile Character of What Transpires in 
Minnesota's Trial Courtrooms, Electronic 
Media Coverage Should be Allowed Unless it 
can be Demonstrated that tlte Administration of 
Justice would be Harmed. 

Petitioners have agreed from the outset that no goven~ing principle of con- 

stitutional law controls the decision as to whether expanded electronic media coverage 

should be permitted or rejected. In other words, there is no currently identified First 

Amendment right to conduct such coverage, though it should be observed that there is 

no co~lstitutional prolzibitiotz against it either. See Clzaizdler 11. Florida, 449 U.S. 560 

(1981); Nixotz 11. Iffanzer Cot?znz~ltzicatiori.s, Iizc., 435 U.S. 589 (1978),1° 

While there may be no constitutional mandate supporting electronic coverage, 

policy considerations associated with access to the court system under the First 

Amendment and common law precepts would seem to suggest that electronic 

coverage could also be beneficial. '"[W]ltat transpires in the courtroom is public 

prope~ty."' Mitztzeapolis Star & TI-ibme Co. 11 Schunzacl~er, 392 N.W.2d 197,202 

(Minn. 1986), quoting Craig v. Hauiej~, 33 1 U.S. 367,374 (1947). Furthernlore, "'rhe 

and Ranisey Counties now have "CourtSmartn technology installed that allows an electronic record of 
the proceedings to be preserved when needed. See <w\w.courts~iiart condhtrn/home htni>. The cameras 
and microphones are barely noticeable 

"In Petitioners' view, the absence of a constilutional mandate offers some distinct advan- 
tages. By allowing the debate about electronic coverage to focus on facts and policy considerations, 
the prospects of achieving the best approach for Minnesota are increased, as is the likelihood that the 
decision will be broadly supported. Furthermore, i t  allows trial judges dealing with what might 
otherwise be difficult issues (such as how to define "journalists" and "news organizations") 
considerable discretionary leeway in deciding how coverage should occur. 
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open processes ofjustice serve an important prophylactic purpose, providing an outlet 

for community concern, hostility, and emotion."' Sch7c11zaclzer., ,392 N.W.2d at 204, 

quoting Ricl~rizo~id New,spaper:s, Irzc. v Virgir~in, 448 U.S. 555, 571 (1980). "'The 

crz~cial prophylactic aspects of the ad~ilinistration of justice [could not] function in the 

dark."' Sclzur~iacher, id, quoting RicItrizor~d Neu~spapera, id (brackets in original). 

Nonetheless, in its 1989 Order and Memorandum, this Court did not aclmow- 

ledge that any such policy considerations n ~ i g l ~ t  support expanded electronic access, 

and seemed to intinlate tl~at there might actually he a presumption against such 

coverage: "[WJe define the issue presented" as "whether the petitioners have 

sustained their burden of establishing that the expansion of audio-video coverage of 

trial court proceedings would contribute to the improvelllent in the administration and 

quality of justice in Minnesota." 111 I-e Modijication ofCariorz .?(a)(7) of tlie Mi1117e.rotn 

Code oJJtirlicia1 Corldlcct, No. C7-81-300 (Minn. Sup. Ct., May 22, 1989) 

For the reasons described above, Petitioners are confident that they can meet 

this bmden. As noted, virtually every presentation to the Advisory Cornillittee from 

those having direct experience with broader electronic coverage indicated not only 

that potential problems with such coverage are few and can be easily managed under 

the discretion given to the trial court, but that-as expressed by Chief Justice Moyer 

of Ohio-"[ilncreased public access to the courts benefits not only the citizens, but 

also the administration ofjustice." As expressed in a Star Diburre column recently, 
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"O~zr justice system isn't something to liide from public view. It's the envy of those 

wo endure shall1 trials in less-free parts of th world. The openness is something to 

record for the ages and introduce our children to with pride." See A-11. 

At the same time, Petitioners respectfully question whether the burden cited 

above in tlie 1989 Order is indeed the appropriate one to be applied in the present 

proceeding, given tlie policy considerations just summarized, and in light of the 

potential that expanded electronic coverage offers for increasing public appleciation 

for the couit system Petitioners submit that tlie standaid expressed in the Advisory 

Committee's minority report would seem to better encompass the full range of 

considerations that are presented: "We approach tlie p~oble~i i  wit11 tlie frame of mind 

tliat a more liberal lule should be adopted unless it can be shown that doing so is lilcely 

to degrade the administration of justice by our trial cou~ts  " Minoiity Repo~t, at 20. 

Such a standard seems more congruent with the broad advantages of public access 

often cited by this Court. 

4. Journalistic Coverage of Court Proceedirigs call 
be Enl~anced by Permitting Modern Electronic 
Devices. 

.Journalists report on court ploceedings, both as ~iiembeis of the public thern- 

selves, and in their surrogate capacity of collecting and conveying information about 

tlie judicial system that few members of the general public will typically have time or 

opportunity to observe directly. In doing so, tliey have traditionally employed simple 
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tools (such as noteboolts, pencils, and sketchpads) to improve their reporting. How- 

ever, these items are not, in concept, different from the devices that can be used for 

audio and video coverage. All function to help the jou~nalist better describe what 

actually occurs in a courtroom 

It would be absurd to contend that a ~eporter should be barled from taking 

notes while covering a trial in open court; the ability to do so not only helps nlalce 

public access niore meaningful, but also imploves the accuracy of what is recorded, 

analyzed, and repo~ted. Devices used for electroilic coverage can provide the same 

benefits-in ce~tain instances, even greater ones-and thus there is no obvious reason 

related simply to their function that should cause them to be prohibited, any more than 

pencils or noteboolcs. 

5. In Evaluating the Objections to Expanded Elec- 
tronic Coverage, the Primary Focus must be oo 
Factually Grounded Delnonstrations rather than 
Speculation and Rhetoric. 

In submitting the foregoing arguments, Petitioners do not mean to suggest that 

electronic media coverage affords unqualified advantages, and that no problems of 

any kind could possibly ensue. The experience acloss the counhy with such coverage 

would hardly suppo~t stlch a sil~lplistic conclusion. That experience does, however, 

strongly ~einforce Petitione~s' view that the problems which may occur are well within 

the capacity of individual tlial court judges to manage, and that therefore, they do not 
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come close to outweigl~ing the many benefits to the public and the court system of 

allowing greater visibility of trial court proceedings. 

Petitioners thus urge the Court to focus on empirical demonstratiolls-and 

acquired experience-in preference to speculation or assumptioli when addressing the 

issue of wlletl~er the rules governing electronic media coverage should be revised. 

The long-running debate in Minnesota about such coverage may at one time have 

required a greater degee of conjecture and extrapolation about the possible benefits 

and detriments, in the absence of good evidence and widespread experience. 

Tltat is no longer the case, however, and to permit mere assumptio~~s about the 

possible negative effects of electronic coverage to talce precedence over the large body 

of experience now available would conflict with one of the central principles of our 

jurisprudence, wliich is tliat w11el.e factual questions exist, all reasonable efforts should 

be made to identify the relevant evidence and then to ground whatever decision needs 

to be made on tliat evidence Cf In r-e Ralzr. Malting Co., 632 N.W.2d 572 (Minn. 

2001) ("[c]onclusory allegations of hann do not support" the relief requested, nor is 

"'mere suspicion or apprehension of injury"' adequate). 

Relying on sucll evidence, wl~ich has been distilled froin experience, 

maximizes the prospects of reaching a decision that is good in the broadest sense. In 

short, Petitioners respectfully suggest tliat the same basic approach long used by the 
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courts to resolve disputes in litigation should also be employed in addressing the 

issues raised by the petition. 

DATED: June 20,2008 
Respectfully submitted, 

MINNESOTA JOINT MEDIA COMMITTEE, 
MINNESOTA NEWSPAPER ASSOCIATION, 
MINNESOTA BROADCASTERS ASSOCIA- 
TION, AND SOCIETY OF PROFESSIONAL 
.JOURNALISTS, MINNESOTA CHAPTER 

lec(I4A.n /a-.., 
Mark R. Anfinson 
Attorney for Petitioners 
Lalce Calhoun Professional Building 
3 109 Hennepin Avenue South 
Minneapolis, Minnesota 55408 
(612) 827-561 1 
Atty Reg. No. 2744 
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Thomas J. Moyer, Chief Justice, Supreme Court of Ohio, September 2007 

"Cou~troom Cameras can be Beneficial" . . . . . . . . .  
Mama Anderson, Star Tribune, October 19, 2007 
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Melissa Sullivan, Hz~tclzi~isori L.eader, August 14, 2007 
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Kate Parry, Star Tribune, March 10,2007 
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Rubin Rosario, St. Paul Piorzeer Press (n.d.) 
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but rather to provide a sampling of coverage and commentary that has occurred in recent months. 



Tliomas J Moyet, Chief Justice 
Supreme Court of Ohio 
September 2007 

RESI'ONSE TO OUESTIONS I'OSED l3Y l'l1E MINNESOTA SUPRER4E 
~GUII , I .ADVISORY COJIRIIT.TEE GENERAL RULES OF PRAC.I.ICI: 

Question 1: 
Wlien cameras were fiist allowed in the courtroom many feared that it would lead to 
"grandstanding" by lawyels and possibly judges. More than two decades of camera 
access in Ohio suggest this is not tlie case in fact, possibly, the opposite is true Increased 
public access to the courts benefits not only the citizens, but also the administlation of 
justice 

Question 2: 
The foremost reason for malting the judiciary mole accessible is that all courls are the 
citizens' courts It is the public's trust and confidence, not law boolts that grant the courts 
the moral autliority necessary to enforce the ~ u l e  of law. But for- many people the court 
system is sllrouded in mystery: men and women dressed in robes that date to the first 
millennium using a language that appears arcane. Being able to see the court over the 
Internet dispels tliat perception and helps de-mystifi the work of judges 

Tlie only contact many citizens have with the courts is not of their choosing: settling a 
t~affic violation, ending a maniage 01 being party to a lawsuit It is usually not a pleasant 
experience Tlie improved understanding of courts that should result from computer 
access Lo proceedtngs lielps dissipale tliat uneasy feeling 

Being able to see the work of the court also should help citizens ~nalte bette~ choices. A 
recent survey commissioned by the American Bar Associati011 reveals that the mote 
Itnowledge citizens have about state courts tlle higher tliei~ level of confidence in them 

Question 3: 
The Ohio and United States constitutions both guarantee to criminal defendants a right to 
a public trial, and cameras in the courtloom are an important and necessary modern-day 
means of achieving this constitutional gualantee. I-Iowever, there is a balance that must 
be achieved to ensure that a public trial, facilitated by tlie presence of cmeras ,  does not 
compromise the integrity of the proceedings In Ohio, this balance is achieved though 
our Rtlles of Superintendence for the Courts of Ohio, Rule 12, which grants ultimate 
authority to the presiding judge to decide. 

Question 4: 
At the Supreme Court of Ohio, our cameras are hardly noticeable (by design), and non- 
party witnesses generally would only appear in the background We have not observed 



any impact, positive or negative, to non-party witnesses of our proceedings from the 
presence of the cameras. 

Question 5: 
Advancing media technology certainly poses challenges for the future. For example, 
video-cell pliones inake it possible for individuals to surreptitiously record proceedings 
that should be off-limits (such as taping a child sex-abuse victim) To limit the iinpact of 
this technology, courts are justified in instituting any restrictions that achieve the balance 
embodied in our Rule 12: allowing adequate public access to proceedings while 
maintaining due process and decorum 

Question 6: 
Please see answer to Question 1 above 

Question 7: 
a Yes. 
b. At the Supreme Court, we run our own cameras and provide the feed to anyone who 
requests i t  At the trial courl level, wlieii access is granted, the equipment it provided by 
the requester. 
c. We have no evidence to suggest that caliiela covelage has any substantial impact on 
the lengtl~ of Lrials 
d. At the Supreme Court, we request (but do not always require) that requests be 
submitted by the close of business the day before the oral argument Rule 12 does not 
specify a timeframe for other co~n-ts, but some local courts have set a timeframe by local 
rule. 
e Please see Rule 12 (attached). 

Question 8: Not applicable. 

Question 9: We are unable to answer t l~is question with specificity not being farnilia~ 
with the cunent role in Minnesota and how it has operated However, Ohio's Rule 12 has 
served us well and would be a reference point as you consider changes in Minnesota 



Marna Anderson: Courtroom cameras can be beneficial 

The right set of rules can protect the interests of victims, defendants and juries. 

Marna Anderson 

Published: October ig, 2007 

Recent news coverage showed Shawn Hornbeclk's parents malting their victim impact 
statements at the sentencing of Michael Devlin, the man who pled guilty to kidnapping and 
sexually abusing their son. There were no theatrics or shouted threats. Shawn's parents simply 
shared with the judge the extreme pain the defendant had put them through with his crimes. 

Courtroom obseivers see how a judge's words and demeanor can influence proceedings, how a 
victim can be empowered through an impact statement, and how attorneys painstakingly detail 
their arguments -- important, but not entertaining. Seldom does a judge sound lilte the barking 
Judge Judy of daytime TV or the courtroom resemble that of "Law and Order." 

Public access to the courts is a fundamental part of a healthy democracy. Court monitoring 
groups around the countrp exercise this right daily. But for most people, recordings broadcast 
on the Internet and television are the closest they come to a real courtroom. 

Mimesota is one of 15 states with restrictions so great that its coultrooms are, for all practical 
purposes, closed to cameras. An advisory committee of the Minnesota Supreme Court held a 
meeting in September to review a proposal to allow cameras into Minnesota's trial coults. The 
proposal excludes electronic media by the authority of the presidingjudge and "where it is 
shown that the proceedings will be adversely affected." 

In the 1990S, after the sensationalized coverage of the O.J. Simpson trial, the debate about 
whethel cameras should be allowed in courtrooms was more polarized than it is now. Many of 
the fears about attorneys and judges pandering to camelas, creating a circus atmosphere, have 
subsided. Although every once in a while the ptiblic is subjected to the likes of Florida's Judge 
Larry Seidlin in the Anna Nicole Smith case, with his inappropriate one-liners and on-the- 
bench-sobbing, many members of the justice system do not believe that cameras impair 
courtroom operations. 

Nevettheless, it can be argued that cameras can undermine a defendant's right to a fair trial 
and cause Itarm to victims, witnesses and jurors, all of whom may be reluctant to appear on TV 
or YouTube. 

Though some states grant a great deal of authority to the chief judge or the presidingjudge, as 
the Minnesota proposal would do, several states have restrictions in place to ensure a uniform 
system. These include but are not limited to prohibiting videotaping of juveniles; victims of 
domestic violence and sexual assault; jurors, and judges' communications with lawyers or 
undercover agents. Many states also regulate the number of cameras permitted and their 
placement. 

As the Minnesota Supreme Court reexamines the rules, it is important to balance the pul)lic's 
right to access against the rights of defendants, victims and jurors. It is possible to have rules 



that would provide greater opportunity for the public to learn about the court system while 
lteeping it fair and uil-sensationalized. 

Public access to the courts through recordings can demystify the justice system and promote 
greater understanding of its complexities, while fostering greater accountability and trust. 

Marna Anderson is executive director of WATCH, a court monitoring and research group 
focused on violence against women. 

@ 2007 Star Tribune. All rights reserved. 
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Picture still fuzzy on cameras in state courtrooms 
Committee defers decision until 
moredata can be gathered, 

BY DAN HEl lMAN 

committee consideringwhether to open the state's court- 
ooms to cameras was supposed to make a recommenda- 

tion this month, but, as it turns out, it's still a developing 
story. 

The Supreme Court's Advisory Committee on the Gen- 
eral Rules of Practice decided to compile more input from members of the supreme ~ ~ ~ ~ t ~ ~ ~ d ~ i ~ ~  committee on the 
the genepal public and other states that have recently General Rules of Practice dixussed the issue of cameras in the 
allowed court proceedings to be filmed and broadcast awrtmom last Wednesday. (Photo by Bill Kloh) 
before making a recommendation to the high court., 

The committee -- made the announcement ambivalent about it, leading to a lengthy discussion that 
after discussion a t  a meeting last Wednesday - has so far re~vealed divided opinions on the issue. 
heard from judges in two neighboring states about the "I wholeheartedly in support of this change," said 
impact of in the court. ~~~t month, patrick Cahill. "It's about time Minnesota joined the rest of the 
Grady, a trial judge in Iowa's 6th Judicial District, said world." 
Iowa has allowed cameras in its courts since the late But Hennepin County District Court Judge Me1 Dick- 
1970s, and problems have been few stein encouraged the committee to take its time deciding, 

At last week's meeting, Norman Yackel, a circuit court saying, "It seems to me we've only hegun this process." 
judge in Sawyer County, Wis., presented the committee Some committee members said that their opposition to 
'with a positive view of the impact - or lack of i t  - that the change has softened, but that they still needed more 
cameras have had on his court. time to consider the issue. 

"~t's no big deal," said "1 was surprised to learn Minnesota Supreme Court Justice G Barry Anderson 
that Minnesota didn't allow them." had originally been opposed to the change, to the point of 

Yaclcel was invited to speak before the committee writing newspaper editorials against it His tbougl~ts on 
because he presided over one of the highest-profile crimi- the issue have changed somewhat now, but there are still 
rial cases in Wisconsin's history - the 2005 Chai Vang kinks in the proposal that need to be worked out, he said, 
murder trial, which was heavily cbvered by broadcast ''The proponents [of the change1 are highly sophisticat- 
media in both Wisconsin and Minnesota. ed folks who are used to using the media," Anderson said. 

"In that case, we had an attorney general who was run- "Those who have concerns tend to be less sophisticated '2 
ning for re-election as the lead counsel, and some very 
high-profile attorneys from Milwaukee for the defense," Others should be heard from 
said Yackel "There was no playing to the cameras, and the opponents ofthe proposal include a number oF2rosecL,- 
audience and family members were cooperative and civil." tors, criminal defense attorne,ys and dctinls~ rights advo- 

'It's-about time' 
Following Yackel's testimony, committee member and 

Clay County District Court Judge Steven Callill made a 
motion to vote on the proposed rule change, which would 
eliminate the need for attorney or party consent for elec- 
tronic recording devices in courts, leaving i t  to the discre- 
tion ofjudges. (Because of the difficulties in getting una- 
nimity of consent, cameras hardly ever make their way 
into the courtroom under the current rule.) 

Cahill's motion was swiftly defeated by committee 
members who were either against the rule change or 

cates Their concerns include the possibility th& cameras 
will encourage attorneys to grandstand in court; that 
cameras will discourage victims of sex crimes and domes- 
tic assaults from coming forward and testifying; and that 
limited airtime will create a tendency for media outlets to 
concentrate only on the most sensational and emotional 
parts oftrials. 

St. Paul civil litigator Dan O'Connell agreed with the 
idea that the committee should actively seek input from 
groups that would be directly ai'fected by the rule change. 
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"We should definitely hear what victims' rights 
groups have to say," he said. 

Dakota County Distrlct Court Judge Joseph 
Carter added that the committee should also 
contact states that have changed their rules to 
allow cameras in the  courtroom relatively 
recently. 

Others on the committee recommended craft- 
ing a pilot program that would allow cameras; but 
would give the committee and the Supreme Court 
the latitude to make changes .before officially 
adopting the change. 

The restrictions that  would most likely be 
attached to any rule change would involve cases in 
family, juvenile and possibly probate court; vlctims 
of sexual assault and domestic violence; and voir 
dire and other situations in w l c h  jury members 
might be depicted. 

Ohhers were opposed to the change. with or with- 
out modifications. 

"We've actually heard very little on what's to be 
gained b y  allowing cameras]," said Anoka County 
District Court Judge Lawrence Johnson. 

Where's the evldence 
that the problems peo- 

P ROPONENTS OF THE CHANGE SAID MANY OF ple are afraid of will 
come to pass? I t ' s  

THE FEARS BEING RAISED -ESPECIALLY nonexistent." 
Minneapolis htigator 

THOSE OFTRIALS TURNING INTO MEDIA CIRCUSES David Herr, who also 
had been ambivalent 

-ARE UNFOUNDED. 

Simpson-like trial unlikely here 
The committee decided to solicit further commen. 

t q ,  and perhaps hold a senes of public hearings on 
the issue, before revlsitingit agan In January. 

"Rather than rely on whoever comes to us, we 
should be beating the bushes for people who can talk 
about this with some authority," said Anderson. 

Proponents of the change said many of the fears 
being raised - especially those of trials turning 
into media circuses - are unfounded. 

about the change, 
agreed that a refined 
verslon of the proposal 
would make sense. 

"If the rules of public 
access allow members of the public and members of 
the print media, why can't [tr~alsl be televised?" he 
said. 

But those opposed to the change seemed pre- 
pared to dig in their heels until more evldence on its 
impact can be gathered. 

"Every submission we've gotten from attorneys, 
judges - any stakeholder - are opposed," said 
assistant Olmstead County attorney Karen Sulli- 
van Hook. "We don't have to follow what other . .. 

"People raise the O.J. Simpson trial all the time states do." 

as an example of what will happen if cameras are 
allowed in court," said Cahill. "We all know that Minnesota Lawyer, Minneapolis. rs a srsterpubli- 
was an aberration that wouldn't happen here. catron ofthe Legal Ledger. 



EDITORIAL: Cameras in tlie courtroom Page 1 of 2 

Poblished on I-Iutchinson Leader (~1tt~://~vww.~1u~c~s_0.n~~~.c0m) 

EDITORIAL: Cameras in the courtroom 

By Melissa Sullivan 
Created 08/14/2007 - 7:27am 

It's a scene right from a 1940s courtroom drama movie: The jury delivers its verdict and the criminal 
arises, only to be stunned by the repeated flashes and pop! pop! pop! sounds offiring camera flashbulbs. 
Sucli images are tile stuff of great t i l~n noir movies, but they bare little resemblance to today's courttoom 
reality. Across tlie United States, cameras in courtrooms and other electronic recording devices are highly 
regulated and hardly cause a stir 
In fact, they're invaluable tools to inform tile public about what Iiappens at a trial Only a camera can 
truly convey the demeanor of a witness or judge., Only an audio recording can convey the immediacy of 
testimony 
Those 51re just a few reasons why we think cameras and other recording devices shoilld be allowed in 
Minnesota courtrooms An advisory committee of the Minnesota Supreme Court is concli~cting a series of 
meetings to consider the idea 
Among tiiose to petition for tlie change is Mark Anfinson, attorney for tlie Minnesota Newspaper 
Association 

Guidelines for cameras suggested 
According to Mr  Antinson, the petition proposes that the current rule requiring consent of all parties be 
repealed, and replaced with a presutnptio~i that cameras and other electronic devices be permitted, 
sc~l>ject only to restrictions in those specific instances in which clie presiding judge Finds "cause." Limits 
wottld likely be placed on showing-jurors, certain kinds of witnesses, juveniles and the lilce., 
Those types of guidelines seem reasonable to u s  They're currently used by as many as 35 other srates, 
including our neighbors, Iowa, Wisconsin and North Dakota. 
For tlic record, cameras were allowed in courtrooms for many years, including in Minnesota One of the 
most famous Minnesota newspaper pictures taken in a courtroom was snapped at clie McL.eod County 
Courcliouse io Glencoe in 1950, when I.anra Miller was acquitted of'the charge that she had murdered 
attorney GardonJones in a downtown Hl~tchinson apartment. 
As televisiotl became part of daily life in the 1950s and 1960s, cameras fell out of favor with judges and 
lawyers In r l ~ e  early 1990s, they retitrned in many states, but Minnesota lias held out 

Fears haven't played our 
Mr Anfinson contends fea1.s about electronic devices in tile courtroom have not been srtbstantiated 
Experience in other states shows that it is possible to permit the public to witness a trial - through 
audio, still images and live television - wicliout causing a disruption Even the U S. Supreme Court 
ruled, in Chandler v s  Florida, that the mere presence of a camera in t l ~ e  courtroom does not deny a 
defendant the right to a fair trial 
According to tlie Washington State Broadcasters Association, studies show that: 

Witnesses and jurors behave the same whether or not there is a camera in tlie courtroom 
* Cameras tend to iccep ttials moving. 

Advances in technology have made cameras less intrusive, 
Guidelines such as media pool requirements can reduce the impact ofcameras in rile courrtoom. 

http://www liutcliinsonleader com/tiode/3833/print 



EDITORIAL: Cameras in the courtroom Page 2 of 2 

Minnesota has already lost an invaluable chronicle of history-making courtroom situations becaitse of an 
antiquated tesrriction 1m:lgine a visual or audio record of the testimony given a t  recent McL.eod County 
murder trials It's all been lost because state law doesn't allow it 
Try as we may, the L.eader's own reporters cnnnoc always fully capture the drama o f a  courtroom trial. 
Pictures taken in courtrooms, as elsewhere, lmve the opportunity to relay more power than a thousand 
words They become the pi~blic's representative at a trial, giving oversight of the judicial system 

Editorials are written by Publisher Matt McMillan and Editor Doug Hanneman They can be reaclied ac 
mcmillan@hutchinsonleadr.r.c~ [I], or l~anneman@hutcliinsonleader.com [Z] - -. 

Source URL: 
IigP://~vww.liutcl~insonle~~der,com/ne~v~/ovinion/editoriitl~~ameras-~ot~rtroom-38~3 

Links: 
[I]  mailto:mcmillan@liutchinsonleader corn 
[7] ~nailto:lianneman@hutcliinsonlcadcr com 

littp://www hutchinsonleader corn/node/3833/ptint 
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It's time for more access to Minnesotavs 
courts 
Tile state ranls among the most restrictive when it comes to cameras and audio recordings 

By Ibte Party, Star Tribune Reader's Representative 

In the long, hot summer of 1968 wllen I turned 12, my friends and I roamed freely, malting our 
own fun with nightly flashlight tag, dog shows of motley local canine talent and odd made-up 
games. 

About August we got bored. That's when my mom -- tired of being asked, "What can we do?" -- 
would buy some books and suggest we could read. 

In an act of desperate boredom I picked up "A Pictorial History of the World's Great 
Trials." (Mom was into history and dad was a lawyer, which may explain why this boolt was 
lying around instead of a juicy Nancy Drew myste~y.) 

I flipped past engravings of the trials of Socrates and Galileo, glancing at paintings of the Salem 
Witch Trials. But I stopped at the 1925 trial of teacher John Thomas Scopes, accused in the 
"Monltey Trial" of teaching evolution in a Tennessee school. 

It wasn't the words that hoolted me. It was a photograph. 

I could describe Scopes' sentencing, but tl~ere's sometlling about his face in that instant that 
must be seen to understand the humiliation and betrayal this quiet schoolteacher felt as he was 
found guilty. It made reading about his trial so real. 

I turned the pages and saw Ha.y~rood Patterson -- one of nine African-American "Scottsboro 
Boys" falsely accused of raping a white woman -- holding a horseshoe and rabbit's foot for good 
luck during his trial in a 1933 Alabama courtroom. There was Charles Lindbergh testifying in 
the trial of Bruno Hauptmann, accused in the Lindbergh baby kidnapping. I loolted at 21 grim- 
faced Nazi defendants at the Nuremberg trials, confronted with their atrocities. 

HOW sad that there will be no comparable record of Minnesota trials from this era 

That's because when it comes to allowing cameras and audio recording in courtrooms, our 
state that ranls so highly on so  many measures is among the worst on access to trial courts. 
Ahead of it are 34 states, including Iowa, Wisconsin and North DaIcota, where judges can allow 
cameras in most trials, according to data from the Radio-Television News Directors 
Association. Justice continues to be sewed in those states. 

Minnesota is among just 16 states with the most extreme restrictions. I t  requires consent by all 
parties involved before cameras or audio recordings are allowed. That has tile practical effect of 
a ban. 

For Peter IZoeleman, the Star Tribune's director of photography, this was a disappointing 



surprise when he arrived in iggi after working in California, where media freely film and 
record trials. Under the current rules, that's "virtually impossible" here, he said. 

John I<ostouros, communications director for the Minnesota Judicial Branch, notes that 
"Minnesota was the first state to open child protection hearings to the public, an action many 
other states have now followed." He also said cameras have been allowed in the Supreme Court 
and Court of Appeals, which also occasionally hold oral arguments at schools or out in the 
state. 

But generally the only option for Minnesota photojournalists trying to provide a visual record 
of trials is to stalte out the exits and hope that's where the defendant emerges. 

That was the barrier ICARE-TV anchor and repotter Rick Kupchella ran into last year as he 
attempted to show what happened to drunken drivers, from the moment of arrest through 
sentencing. "We couldn't get cameras into the cou~troom. We had cases wl~ere the judge and 
defendant said come on in and the prosecutor said no. He [might not even be] an elected 
official, but he can shut dowl  access to a public proceeding," Kupchella said. 

In December, this past president o f t l ~ e  Minnesota chapter of the Society of Professional 
Journalists (SPJ) decided to try to persuade the Minnesota Supreme Court to change the rules 
for the state's courts. He aslted media organizations to sign a petition urging that judges alone 
decide what will happen in their courtrooms. This newspaper is among the many groups that 
signed on to that effort. 

ICnpchella also \wants the c o u ~ t t o  remove from the Judicial Canon of Ethics a reference 
suggesting it's unethical for a judge to allow cameras in courtrooms. "It's an access issue, not 
an ethical issue," ICupchella said. 

On Monday, a formal petition will be filed with the Supreme Court seelting the changes. This 
coincides with Sunshine Week, an annual effort by journalists to remind the public and their 
elected officials why we all have a stalce in open government. 

"Not everyone can pack into a courtroom," said Alt Hughes, a Minnesota Public Radio reporter 
and president of Minnesota's SPJ. "A journalist in the courtroom is acting on the public's 
behalf." Hughes noted that judges would still be able to restrict all or particularly sensitive 
palts of trials from recordings and photos. 

"I would use it vety judiciously," ICoeleman said of increased access. "We would never 
photograph rape victims or jurors -- not only because of the court's rules but because of our 
o \m standards." 

IZupchella said he has been meeting with victim groups to hear their concerns and tell them 
how well this has worlzed in other states. "One of the things we're up against is fear of the 
unlcno\m. These are antiquated arguments disproven in most states," he said. 

"The argument can be made that the court more than other branches of government affects the 
individual life. This is why the public wants to have that access. News organizations make this 
appeal because the,ytre the medium, the relay," he said. 
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Plus, he added, "arguing against this is arguing against historj.," 

Our justice system isn't something to hide fiom public view. It's the envy of those who endure 
sham trials in less-free parts of the world. The openness is something to record for the ages and 
introduce our chiIdren to with pride, the way that old book captivates me even now, its 
yellowing pages flipped open on my desk to the sad eyes of Julius and Ethel Rosenberg. 

02007 Star Tribune. All rights resewed. 
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Let cameras show best and worst of American justice 

RUBEN 
' ROSARIO 

magme this: Osama bm 
aden has been bagged alive L 

and ultimately undergoes trial 
here on federal terrorism-relat- 
ed charges that include the 
Sept. 11. 2001, slaughter of 
almost 3.000 Amencans. 

Like a hotlv contested World 
Senes slugfesc that reaches a 
pivotal Game 7, untold millions 

tune in to, TiVo or record the 
gavel-to-gavel testimony. The 
world witnesses, firsthand. 
American jwispfudence - 
whch we proudly tout as the 
best and fairest in the world - 
m action. 

OR wake up, folks. Unless 
you are an elite member of the 
nationd media or a wellcon- 

nected mterested party, your 
chances of actually attending 
such a proceeding m person are 
about as good as hittimg the 
Powerball the same day light- 
ning strikes your house as you 
are shoppmg for a discontinued 
Betty Boop Halloween costume. 

RUBEN ROSARIO. 3 8  

FOR MORE INFORMATION 

To read detailed insights on the issue of 
cameras in the courtroom from Minneso- 
ta's chief federal judge, James Rosenbaum. 
and veteran bench colleague Donovan 
Frank, go to twincities.com. 

To read the proposed "Sunshine in the 
Courtroom Act of 2007," go to 
theorator.com/bilIsl lOltextJhr2l28.html. 



Ruben Rosario 
(continuedfrom Page IB) 

Sure, the media might do a 
decent job providing a good 
summary of what happened 
But there is nothmg quite like 
seemg it for yourself. 

Right now, televismg such a 
momentous and historic pro- 
ceedinrr is prohibited. Onlv a 
select k w  -.the media elite-and 
hi&-prome interested parties. 
s G v o r s  or family members - 
would be allo!ved to occupy the 
precious few courtroom seats. 1s 
that right, just or fair. Dven 
modem technology? The public 
has an Inherent nght by case 
law to attend public hearings. 
But what does that mean when 
we have the technological tools 
to allow untold members of the 
public to new such proceed- 
ings? You tell me. 

'No can do" has been the 
mantra at the federal level smce 
- well, smce TV was Invented 
way back when Only two feder- 
al appellate courts -one cover- 
ing San Franc~sco, the other 
New York City - allow tele- 
vised proceedings. In contrast, 
most states - Minnesota 
notably not among them - have 
permitted some form of tele 
vised broadcasts. 

lTns is antiquated thinking. 
It's time to make a federal case 
out of this ban if not lift it out- 
right. Actually, some folks in 
Washington are trying to do 
exactly that 

The proposed Sunshine in 
the Courtroom Act of 2007 would 
give federal district and appel- 
late court judges the discretion 
to allow or prohibit TV or still 
eameras in the courtroom. That 

mcludes , the U.S. Supreme 
Court, which absolutely should 
be the first place TV cameras 
rightly belong. In fact, given the 
countrywide impact of decisions 
coming from the nation's high- 
est court. maximum public 
access should have been manda- 
tory and the law of the land at 
least a half-century ago. 

A U.S. House of Representa- 
tives heanne on the D ~ O D O S ~ ~  
bill was held'iast weeki foiid it 
quite fitting and symbolic tbat a 
sittiig lfinnesora federal judge 
gave key testimony in strong 
opposition before the House 
Judiciary Committee. Minneso- 
ta has never allowed a te le~sed  
court proceeding at any level. 
Thank a policy mstituted more 
than 20 years ago that granted 
such TV access only if the 
judge. prosecution and defense 
all ameed Mi&t as well lust 

Rosenoaum said in an email. ''A 
courtroom may be educational. 
lncrease understanding or satis- 
fy public interest But courts are 
not educational mstitutions, nor 
are they mtended to provide 
understanding or entertain- 
ment Courts are designed to 
provide - in so far as humaniv 
possible -justice." 

One of his esteemed col- 
leagues on the bencb. Donovan 
Frank. has a different take on 
this issue. 

'?t is my view that, because 
we have a very fine and fair, if 
not perfect, civil and criminal 
justice system where the mter- 
ests of justice and the public 
interest are well served every 
day with few exceptions, the 
more access the public bas to 
federal hial proceedings, the 
more confidence and trust the 
public wiu have in the federal ~ ~ 

decl&e a ban o;tright court system." &ank~said 
The presence of a TV cam- 'Xowever, having said that. 

era, Minnesota federal Judge whether to allow television and 
John Tunheim told legislators other electronic coverage of fed- 
last week, can be "embarrass- eral court proceedings involves 
in& difficult and tough" for wit- a verv delicate balance between 
n&ses, litigants &d jurors. 
Tunheim argues such access 
ultimately conDicts with the fed- 
eral judiciary's "primary mis- 
slou - to administer fair and 
impartial justice." 

I don't really know if Tun- 
heim was forced to carry water 
for the group be chairs, the Judi- 
cial Conference, whose rules 
prohibit judicial discretion over 
bneras;or if the position aligns 
with hls o\m take on Uungs. 

But James Rosenbauh. one 
of l'unheun's notable peers and 
also Minnesota's chief federal 
judge, wholeheartedQ agrees. 

"I oppose installation of 
'cameras in the courtroom.' " 

L' 

the benefits of greater public 
access and the adverse impact 
cameras have m the courtroom 

as it concerns witnesses. ne 
tims, litigants and jurors." , 

I believe TV cameras ulti- 
mately belong m state and fed- 
eral courtrooms, warts and $. 
More studies than not have 
concluded they have not played 
s~gniflcant roles In verdicts or 
led to reversals followmrr 
appeals. 

Most folks want to raise the 
O.J. Simpson case as a reason 
not to have them. But the cam; 
eras had nothing to do with the 
outcome of that case, as out- 
raged as many of us feel about it. 

In fact, the camera captured 
m a neutral way *hat happens 
when a high-pnced defense team 
outrvits the prosecutors on a reI- 
atively slam-dunk ease m front 
of a judge who may have lmprop 
erly allowed questionable testi- 
mony to cloud the Issues m that 
celebrated murder tnaL 

If you bnk that doesn't hap, 
pen i& courtrooms where thefe 
are no cameras whatsoever, f 
have pnmo real estate for sale 
in the heart of the Everglades. 

What do you think? Com- 
ment online or send me an e- 
mail. E-mails may be published 
at a later date. 
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November 14, 2007 

Are We Ready for Can~eras in the Courtroom? 

Here in Minnesota, we don't have any experience with televised courlIooms. But we all 
remember watching the 0 . J  Simpson trial with its endless theatrics More recently, we 
watclied the Anna Nicole Smith case live &om the courhoom of the Florida judge who 
started crying on tlie bench Most of us don't want those kind of courtroom spectacles 
coining to our local television. Many attorneys and judges are concerned that cameras in 
the courtroom will threaten tlie dignity and formality ofproceedings where the stalces are 
often very high There's the belief that the media is only going to care about high profile 
criminal cases, wliere they'll videotape a ten-second sound bite of the most dramatic 
moriient of a two week trial, leaving out most of what's important about the case Filially, 
there's concelii about tlie impact of cameras on jurors, victims, witiiesses, and family 
members This is one of the few areas wliere both the prosecutors and the defense 
attorneys are in agreement; tliey both think that cameras are a bad idea for tlie justice 
system So why is the issue under consideration? 

What many don't realize is that in 1983, the Minnesota Supreme Court approved an 
experimental program for audio and video coverage of trial court proceedings in 
Minnesota with certain lin~itations. Those limitations included no coverage ofjuvenile 
proceedings, child custody or marriage dissolution cases, sex crimes, trade secrets, cases 
involving undercover agents or police informants, or motions to suppress evidence. The 
order also precluded fillnirig ofjurors, witnesses who objected, hearings outside tlie 
preserlce of the jury and other kinds of limitations The real lcicker in the rule, however, 
was that both the judge and the parties had to agree to coverage. Over the last 24 years, 
there have been extremely few cases where tlle judge and parties agreed to media 
coverage. Because most of the media interest is in criminal cases, and because both 
prosecutors and defense attorneys routinely oppose cameras, the agreement of the judge 
has been beside the point, and it's never been necessary to consider the limitations that 
the Supreme Court put on coverage of trial court proceedings. In other words, the 
experimental program has been a failure 



A petition has now been brought by a group of media organizations asking the Supreme 
Court to once again consider allowing media coverage of l~ ia l  court proceedings, and that 
request is being reviewed by a general rules committee Many have spoken against 
expanding tlie rule, including the County Attorney's Association, public defenders, civil 
attorneys, and others. Hennepin County judges have also been discussing the proposal, 
and have heard from several judges fiom neigliboring states about their experiences 
Wliat we've heard has been an eye opener for niany of'us 

What I, and many of my colleagues, didn't realize is that Wisconsin, Iowa, and North 
Dalcota all allow audio and video coverage of trial court proceedings, and liave allowed it 
for many years Judges fiom these states all say that it's no big deal When pressed, they 
liave all said that everybody talces it for granted, and it has no effect on the trial or tlie 
participants TIiose states also liave a variety of limitations on tlie cameras. Only one or 
two carneras are allowed so it's not a disruption; judges have tlie autliority to prohibit t11e 
recording o f a  participant upon request; jurors can't be videotaped; there's also a 
presuliiption that crime victims, informants, undercover agents, juveniles, divorce 
proceedings, and evidentiary suppression hearings should not be videotaped; and finally 
tlle trial judge lins tlie ultimate autliority to control media coverage as is necessary to a 
fair trial, and to end coverage ifany rules are broken 

With all these potential limitations, why are so niany opposed to cameras? I think it's 
fear It's fear of the unknown first of all; then fear of exploitation, of media 
sensationalizing tragedy, of grandstanding attorneys or judges, of sacrificing justice for 
the salce of the lOpm news But are those fearsjustified? The experience of our 
neighboring states says no; these states have not had tliese lcinds of problems One group 
that recently came out in support of canielas in tlie courtroom is the victim advocacy 
group Watch. Mama Anderson, the director of Watch, wrote a piece for the Star Tribune 
in which she supported allowing cameras in the courtrooms in the interest of public 
inforiiiation 

Our justice system is a critical part of our democratic government. Every day, in small 
cases and big ones, we work liard to achieve a fair and just outcome. I feel confident that 
what those camelas will show is that Minnesota has a justice systeni that the public can 
trust 

- END - 



STATE O F  MINNESOTA 
FQURTH JUDICIAL DISTRICT C 

LUCY A WIELAND 
CHIEF JUDGE 

COUNTY GOVERNMENT CENiER 

>L15 MINNESOTA 55487.0422 

(6121 348-9808 

STATE OF MINNESOTA 

IN SUPREME COURT 

STATEMENT OF LUCY WIELAND; CHIEF JUDGE, FOURTH JUDICIAL 
DISTRICT 

The Fourth Judicial District Court has taken no position in connection with the 

Minnesota Supreme Court's Advisory Committee on the General Rules of Practice 

Report concerning cameras in the courtroom. This statement is submitted solely to 

inform the Court that while the issue of cameras in the court was being considered by the 

Rules Committee, the Fourth Judicial District Court passed a resolution stating that if the 

Court approved a revised pilot program, then the Fourth .Judicial District wished to 

participate in such a pilot. Our agreement to participate in a pilot assumes that the pilot 

would be governed by the language in the Court's Order dated April 18, 1983, except that 

audio and video coverage would not require the consent of the parties. As so amended, 

paragraph 111.2 of the Order would provide: 

Participation by the court in this experimental 
program shall be voluntary.. Consequently, there shall be no audio or 
video coverage of any trial court proceeding without the consent of 
the trial judge iA-&+- 

. . . . 

e , P .  

Pursuant to an Order from this Court so amended, audio and video coverage would still 

be prohibited in cases involving child custody or marriage dissolution, juvenile 

proceedings, suppression motions, sex crimes, police informants, undercover agents and 



trade sec~ets. Coverage of jurors would also be prohibited as would coverage of 

witnesses who object in writing. 

It is especially important to the judges in the Fourth District that, in any pilot 

program, there be no presumption limiting a trial court's authority to deny a request for 

audio or video coverage when such coverage is otherwise permissible. A trial coult 

judge should have the widest possible discretion in determining whether or not to allow 

audio or video coverage in any particular case. 

In closing, it bears emphasizing that this statement is not an expression of support 

for any specific changes to the current Rules. This statement is submitted solely to 

inform the C0ur.t that, if the Court chooses to approve a pilot program, then the Fourth 

Judicial District C0ur.t wishes to participate in the pilot. 



JANEI,LE P. KENDALL 
Stearns County Attorney 

June 19,2008 

Mr Frederick Cmttner 
Clerk of the Appellate Courts 
305 Minnesota Judicial Center 
25 Rev Dr Martin Luther King, Jr Boulevard 
St Paul, MN 55155 

OFFICE OF 
APPELLATE COURTS 

Re: Recluest to Make an Oral Presentation Concerning Cameras in the Courtroom 

Dear Mr Grittner. 

1 respectfully submit this request to make an oral presentation at the Minnesota Supreme Court 
public hearing r.egarding cameras in the courtroom on July 1, 2008 for purposes of objecting to a 
previously suggested pilot project for the 7'h Judicial District 

Nine of the ten elected County Attorneys in the 7"' District as well as the Chief Public Defender of 
the 7'' District strenuously oppose a pilot project on behalf of the victims, witnesses and criminal 
defendants thereby affected; the tenth county attorney is not able to take a position I ask to briefly appear 
to orally present our opposition to this initiative 

Respectfillly subm' ed, 

+zu.dh&J 
s County Attorney 

W l m k  

Enclosures 

Administration Cemer. RM 448 . 705 Courthouse Square. St Cloud, MN 56301-4701 
(320) 656-3880 * FAX (320) 656-6695 

http:l/wu~w.co stearns mn us11220 htrn e-mail: county attorney@co stearns mn us 



JANELLE B. KENDALL 
Stearns County Attorney 

OFFICE OF 
APPELLATE COURTS 

June 19,2008 

Minnesota Supreme Court Justices 

JUN 2 3 2008 

supplementary Comments to the Advisory Committee's Report on the General Rules of Practice 

Re: Cameras in the Courtroom 

Dear Supreme Court Justices: 

I write to provide a career prosecutor's public safety perspective on the media proposal to iequire 
cameras in Minnesota's criminal courtrooms. In Minnesota, crime victims & have rights, and data 
practices laws do provide some degree of victim and witness privacy. Prosecutors and the media are both 
in the accountability business, but prosecutors are responsible for proof beyond a reasonable doubt in a 
court of' law; the media operates in the court of public opinion. These are distinct audiences with different 
motivations. 

Since 1989, Minnesota trial courts have had the authority to grant permission for cameras in 
courtrooms - if all parties and the judge agree. No, that almost never happens. If the process has been in 
place for that long and the participants seldom if' ever agree to camera coverage, there must be good reason. 
This is the position of the Minnesota County Attorney's Association, which has been joined by many 
victim advocacy groups as well as the criminal defense bar. 

The media's request for cameras in the courtroom is not about technology - technology has 
advanced to make cameras physically unnoticeable. It's not about getting the professional participants in 
the criminal justice system - attorneys, judges, law enforcement personnel, professional witnesses, even 
victims who want to talk to the media - on camera; there's already plenty of that. Further, it's not about 
public access to the courtrooms - that is full and complete If you want to know what's going on here, 
come on down. The door's open 

What the media doesn't have is the picture of the innocent victim, the witness who happened to be 
there when the mime happened, the child who was involved, or the reaction of the juror selected for the 
case These average citizens, in court through no fault or often choice of their own, are already reluctant to 
participate. That's understandable. Average persons do not wish to be victims of or witnesses to criminal 
activity If they are placed in this unfortunate position, the idea that cameras await their eventual court 
testimony will not increase their comfort or decrease their concerns about participation At this point, 

Adminislrnrion Center, RM 448 -705 Courrhouse Square. St Cloud, MN 56303-4701 
(320) 656-3880. FAX (320) 656-6695 

http:l/www co stearns mn us11220 btm . e-mail: county attorney@co stearns mn us 



victims have the ability to decline camera coverage. Ln the name of victim rights alone, we must continue 
to protect this right. 

This is disputed by media representatives quoting studies from other states claiming no "effect" of 
the addition of this type of media coverage. These studies undervalue the inability to measure what doesn't 
happen and ignore the daily experience of prosecutors attempting to acquire cooperation from people who 
do not, professionally, come to court.. The media coverage associated with this request alone broadcasts to 
future victims and witnesses that their call for help to law enforcement may be a delayed notification to 
camera crews of the subject of their call. No study can measure the number of victims, especially of the 
types of crimes typically covered by the media, such as child sexual abuse, sexual assault, and domestic 
violence, who would not call for police help if that same call was a delayed alertto the media. Although 
not all calls for help end up in a public trial, all trials do begin with a call for help. Tom Frost, Executive 
Director of CornerHouse Child Protection Center as well as representatives of multiple victim advocacy 
agencies articulately presented this perspective to the Advisory Committee. Potential limitations once a 
matter reaches court cannot address the belief or understanding of victims and witnesses at the reporting 
stage of these events. 

Prosecutors' offices statewide will tell you that gaining victim and witness cooperation is the 
hardest it's ever been. Due to the national media's handling of what's been referred to as the "circus" of 
the O J .  Simpson trial and other similar events, average, law abiding citizens are, at a minimum, hesitant 
and sometimes out rightly reluctant to participate in the criminal justice process. Additionally, although we 
may have a reason to believe our local or even statewide media would not violate judicial guidelines or 
standards of common decency, some members of the national media have not earned such trust. Innocent 
criminal justice participants don't want to bet their lives or privacy on media assertions that seldom, if ever, 
would victims, jurors and even undercover police be identified. The media has not earned this type of 
credibility with the criminal justice system., 

Studies from other states also could not possibly contemplate the effect of Minnesota's very strong 
data practices and victim rights laws, providing at least some privacy rights to adult crime victims, all 
juvenile victims and witnesses, gangldrug trial witnesses, confidential informants, undercover law 
enforcement officers, and mandated reporters Recent studies in Minnesota about expanding these privacy 
rights have been proposed, verses the partial elimination of such protections that requiring cameras would 
practically cause 

Ironically, this is one of the issues on which criminal defense attorneys and prosecutors agree The 
very real fear and concern on the part of victims and witnesses for the state may extend to a chilling effect 
on the willingness of defense witnesses to testify as well If not victim rights, perhaps defendant rights will 
rule the day 

Prosecutors seek to facilitate justice Our job is to do that in a public court of law. To hold 
criminals accountable, prosecutors simply must have the participation and cooperation of victims, 
witnesses, sometimes children, and certainly jurors. Prosecutors agree that the media generally covers 
cases involving a deep impact on the community - usually defined as situations in which real people had 
intensely personal bad things happen to them. The voyeurism involved in watching those persons describe 
those events in the vivid detail required for criminal court on camera will simply make that task even more 



difficult.. And - if the victims, witnesses and jurors don't participate, the criminal goes free That's not 
justice. 

It was suggested by a judge in the Seventh District during the Advisory Committee's investigative 
process that a pilot project be attempted, to experiment with the suggested changes from St. Cloud to 
Moorhead. On beltalf of the over 140,000 potential victims, witnesses, and even defendants I am elected to 
represent in Stearns County, I must strenuously object, as do all but one of my nine (9) Seventh District 
elected county attorney colleagues. The county attorney in the county from which the pilot suggestion 
originated is unable to take a position. In its place, please consider the strong opposition of Rex Tucker., 
Chief Public Defender in the Seventh District; all positions are consistent with other prosecutors and the 
criminal defense bar, public and private, statewide. If it's a bad idea, it's equally bad in and for the 
Seventh District. 

In Minnesota, crime victims & have rights. The integrity of the process and respectful courtrooms 
for innocent victims and other non-voluntary citizen participants has thus f a  been p~otected 
Unfortunately, this media request is not about accountability or public access to the criminal justice system, 
because that already exists. This is about media access to the only sources of information the media can't 
now reach: innocent and often non-voluntary participants required to make the criminal justice system 
work. If the public wants accountability - f o ~  crime - please don't allow further erosion of the prosecutor's 
ability to present a case by making the role victims, witnesses, children and jurors must play any nloIe 
difficult than it is now. Ulti~natelv. if even one victim does not call for help, or even one witness refuses to 
come forward because of their fear of what a media camera will do down the road. the price is too meat. 

L d e a r n s  County Atto~ney 
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APPELUTE COURTS 

JUN l 7 2008 

Re: Carneras in the courtroom 

Dear Mr. Grittner, 

711e hIinncsota Chapter of die American Academy of Matrimonid Lawyers 
( M b E - M N )  has aslced me to fonvard to you our position regarding camras  
in the courtroom of Fstnily Court. We oppose t l ~ e  use of cameras LI Fal i ly  
C.0ut.t. 

Farnily tnatters are tried to tlle court LI part to ma.Giiize d~e i r  privacy The 
issues heard in Fa~mly Court are sensitive and fraught with emotion. In over 
half the cases there arc cldchen It would be hugely ttautnatic for tl~esc ldds to 
have their parents' issues available to the public (and their friends) on the Big 
Screen Divorce is tough enough 

Fanlily Court hears do~nestic abuse tnatters The possibility of publicity will 
tnakc it even harder for abuse victitns to come for~vard 

PAST PRESIDENTS Family Court hears pntcrnity cases as well. At present tllese cases are not open 
Susan Rliodc 2005-2007 
Andrea Nicrni 2001-2005 to the public. It \vould be a step baclnvard to bring cainems into these cases. 
William Mullin 2002-200.3 
Susan ~ a c h  2001-2002 Thanlc you for giving us the opportunity to address tlus important issue. 
Robert Zalk 2000-2001 
1.ormiiic Clugg 1999-2000 
Pane Bindcr 1998-99 
~ o s c p h  ~ [ n t i i  1997-98 Sincerely yous,  
Michacl Or~nood 1996-97 
Nancy Bcrg 1995-96 
I-Ion. Mary Davidson 1994-95 
Robert Sclilcsi~igcr 1993-911 

7% &:L 
blarv L Davidson (8% 

Marlin Swaden 1992-93 
Jatncs Manallan 1991 -92 

Chair, Court Liaison Corninittee, M b E - M N  

Patrick McCullough 1990-91 
L.inda Olup 1989-90 
llon Mary Louisc Klas 1988-89 
M Suc Wilson 1987-88 
Williatn 1.laogh 1986-87 



317 2"d Ave. S., Suite 200 
Minneapolis, MN 55401 
June 16,2008 
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Mr. Frederick K. Grittner 
Clerk of Appellate Courts 
305 Minnesota Judicial Center 
25 Martin Luther King Blvd. 
St. Paul, MN 55155 

Re: In  reThe Matter of the Pro~osed Amendments to the General 
Rules of Practice Concernins Cameras in the Courtroom 
App. Ct. File No. CX-89-1863 

Dear Mr. Grittner, 

Enclosed are twelve copies of a statement in opposition to the 
proposal to amend the rules of general practice. 

I do not request time for an oral presentation on July 1, 2008. 

License No. 3633X 



STATE OF MINNESOTA 

I N  SUPREME COURT 

OFFICE OF 
APPELLATE COURTS 

.rn re The Matter of the Proposed 

Amendments to the General STATEMENT I N  OPPOSITION 
TO PROPOSED AMENDMENT 

Rules of Practice Concerning 

Cameras in the Courtroom 

TO: THE SUPREME COURT OF THE STATE OF MINNESOTA 

This statement is submitted pursuant to the Court's order of April 

18, 2008. It is a conditional statement, because we do not know at the 

time of this writing if the petition of the Minnesota Joint Media Committee, 

et al., is being re-submitted to the Court in view of the March 31, 2008 

final report of the Court's Advisory Committee. 

We are career public defenders who have practiced in the adult, 

juvenile, and appellate courts of Minnesota and New York for sixty years. 

Between us, we have tried about 130 criminal cases before trial-court 

juries. We are speaking only for ourselves; we are not speaking for the 

Minnesota State Public Defender or the Minnesota State Board of Public 

Defense. 



We write to oppose the petition of the Minnesota Joint Media 

Committee, et, aal., which would amend the General Rules of Practice 

concerning television cameras in the district courtrooms. We agree in 

virtually every respect with the majority view expressed in the Advisory 

Committee's March 31, 2008 final report. 

Our interest lies in protecting the fair-trial rights which are accorded 

our clients under the federal and state constitutions. We are not 

interested in suppressing speech. We do not argue that criminal trials 

should be private, or closed; nor do we argue that media representatives, 

be they print or electronic, should be excluded from the courtroom or 

routinely subjected to "gag" orders. Rather, we believe that the present 

rules which limit television coverage of trial courtrooms are no more than 

"reasonable limitations on access to a trial" which the courts may adopt "in 

the interest of the fair administration of justice[.]" Richmond News~a~ers,  

Inc. v. Commonwealth of Virainia, 448 U.S. 555, 581 n.18 (1980). 

We agree with the Advisory Committee that routine television 

coverage of the vast majority of district court proceedings will not improve 

the public understanding of the operations of the judiciary. We further 

agree that relaxation of the current rule would certainly result in "sound 

bite" coverage of sensational cases and those involving notorious litigants. 



Our experience tells us that television outlets are simply not 

interested in, and don't report on, the daily justices and injustices in our 

courts and the daily sufferings of litigants. Rather, television coverage of 

trial-court proceedings will, most likely, be limited to hysterical convulsions 

of crime victims and their relatives, and promenading lawyers, witnesses 

and trial judges. This kind of criminal-court broadcasting, which one can 

see any night of the week on numero.ous cable-television channels, 

compromises the integrity of the judicial system, judicial impartiality, and 

our clients' right to a fair trial. It further poses the problem of 

contamination of jury pools. 

Although it has been over forty years since Estes v. Texas, 381 U.S. 

532 (1965), the television industry's practices, adopted after some 

jurisdictions opened their trial courtrooms, do not alleviate our concerns 

about these problems. 

Before closing, we wish to respond briefly to parts of the Advisory 

Committee's minority report. The minority report states that those who 

oppose the proposed amendment to the General Rules of Practice have 

offered "nothing but unsubstantiated fear of change and fear of the 

unknown." The minority report also states that none of the opponents to 

the proposed amendment have "any experience whatsoever with cameras 



in courtrooms . . . ." Last, the minority states that opponents point to only 

two examples of inappropriate media coverage of the trial courtrooms. 

The fact is, we don't fear the unknown. We knowwhat television 

coverage of the trial courtrooms will be like, because we can view this 

coverage from the jurisdictions which allow it any night of the week on 

multiple cable- and court-news channels. And that includes the coverage 

of the Wisconsin trial referred to in the minority report. Moreover, we do 

have experience with television coverage of proceedings in which we have 

participated. Most public defenders, ourselves included, will not speak 

with television reporters who inquire about our proceedings because they 

not only fail to fairly report what we have told them, but also because they 

routinely take our statements out of context in the editing process. One of 

us in particular experienced this with coverage of a proceeding before the 

Supreme Court of the United States. Last, our concerns are not based 

entirely upon the 0.1. Simpson and Anna Nicole Smith media coverage. 

Our fears are based upon numerous instances which are broadcast nearly 

every day in multiple jurisdictions-the Simpson and Smith matters are 

merely among the most notorious. 

For these reasons, we ask the Court to accept the majority report of 

its Advisory Committee and to reject the proposal by the Minnesota Joint 



Media Committee, ef. a/,, to amend the Rules of General Practice 

concerning cameras in the courtraom. 

Respectfully submitted, 

David ~ohGes, Lic. 17760 
.. 

Peter W. Gorman, Lic. 3633X 
317 2" Ave. S., Suite 200 317 2" Ave. S., Suite 200 
Minneapolis, MN 55401 Minneapolis, MN 55401 
TeI.: (612) 348-8594 (612) 348-6618 

June 15, 2008 
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June 13,2008 

Clerk of Appellate Courts 
305 Judicial Center 
25 Rev. Dr. Martin Luther Icing, .Jr. Blvd 
St. Paul. MN 55155 

Dear Cle~lc: 

Pursuant to the Order of the Supreme Court dated April 18, 2008, I am requesting the 
opportunity to make an oral presentation at the Iiearing 011 July 1, 2008, regarding 
cameras in the courlroom. Enclosed are twelve copies of my presentation and twelve 
copies of tliis request. Thank you for your assistance. 

Thomas H Frost 
Exec~~tive Directoi 

Telephone: 61 2-8 13-8320 
e-mail: tlio~i~as.frost~clii1dre1is1ii1i.or~ 

CornerHouse 



OFFICE OF 
APPELLATE COUWS 

Canie~as in the Courtloom 
Hearing July 1,2008 

Thomas H.  Frost 

JUN IL '7 2008 

Executive Director, CoinerHouse 

By way of baclcground, I an1 foriiier prosecutor witli the Helinepin and Ranisey County 
Attonievs' Offices. In the middle 1980s. I worlced with other child abuse investieative - 
professionals to create the interagency child abuse evaluation center that became 
ComerHouse. For the last two years I have been fortunate to serve as Executive Director 

At CornerHouse skilled and trained professional interviewers nieet witli children 
suspected ofliaving been abused. CornerHouse provides a safe place fol. the interviewers 
to nieet with the cllildren and allow them to disclose tlieir experiences in a child friendly 
environment. We interview four hundred to five hundred cliildr.en a year on behalf of 
cliild protection and law enforcement. 

The need for a place lilce CornerHouse arises out of the general fear and reluctance of 
illany crime victiiiis to disclose. With children this fear is exacerbated and both rational 
and irrational reasons nialce i t  difficult for them to discuss what llappened. Through the 
use of a non-suggestive protocol, our interviewers are often able to overcolne these fears 
and enable the children to disclose. 

Again, as with otller crime victims, children often are reluctant to testify in court. In lily 
experience patient and supportive preparation will allow cllild witnesses to overcome 
their fears of testifying. 

Although I share other colicerns addressed on the issue of televised trials, lily specific 
coiicei-ns relate to cliild victims of crime The fear of testifying can ~isually be dispelled 
through meeting and answering qilestions. But niost children never report (Summit, R. 
C., The Child Abuse Acco~iimodation Syndrome, Cllildilblr.se crrrrl Neglect, 7, 177-19.3 
(198.3)). And if a child victilii chooses not to report because of'a fear that this will result 
in appearing television, there will never be a chance to dispel this fear -whether rational 
or irrational. 

It is apparent tliat many individuals, both children and adults, elect not to report sexual 
assault abuse. Adults are in a better position to rationally weigli the pros and cons of this 
decision, but children may decide not to disclose based on irrational fear tliat this will 
lead to their having to testify on television. If in tlieir experience real trials are televised, 
they may conclude that this is what happens whenever. crimes are reported. 

It has been suggested tliat to protect children and sexual assault victims, tlieir testiniony 
would be barred fro111 being televised. While this may protect these iiidividual victims, I 
do not believe that it addresses the issue of the child victim choosing not to disclose. 
Children may not be able to discern that certain categories of victinis are never on TV. 



No one will be able explain this or reassure then1 if fear of being on televisio~i beco~lies a 
reason for them to keep the abuse secret. 

A child's failure to disclose will, tragically, lead to no interve~ltio~i to protect the cliild or 
l~old the offender accountable. Neither the safety of that child, nor the safety ofthe 
public will be addressed. Both that child and other children will be at risk for further 
abuse Any cliild being abused, even once, is too great a price to pay., 

I join with the other victim and public safety advocates in asking that the c u ~ ~ e l l t  rule on 
televised trials be retained. 
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Bis'trict Court of flirrrres'ota JLlN I 8 2008 
S E V E N T H  .JUDICIAL D I S T R I C T  

Fl LED 
CLAY COUNTY COURTHOUSE 

MICHAEL L. KIRK 807 11TH STREET NORTH 
MOORHEAD. MN 56561.0280 

CHIEF JUDGE OF DISTRICT COURT TELEPHONE (218) 299-5085 
mlchael kirk@courts stale mn us 

June 16.2008 

Minnesota Supreme Court 
c/o Frederick Gritlner, Clerk of Appellate Courls 
305 Mim~esota Judicial Center 
25 Rev. Dr. Martin Luther Icing Jr. Blvd. 
St. Paul, MN 55155 

Dear Court and Mr. Grittner: 

Please consider this letter. as my request to make a statement at the 2:00 p.m., July 1, 2008 
Minnesota Supreme Courl hea~ing to consider the proposed anleildments to the General Rules of 
Practice concerning cameras in the courtoom. I will have no presentation materials and wish only 
to make a statement, 

I have been woilcing in the trial courts of Minnesota for 34 years and have seen a number of 
different pilot programs for caneras in the courtroom, none of which have lead to the lcind of 
experience which would provide for a meaningful evaluation of whether Minllesota should adopt a 
more per~nissive policy We sl~ould stop these ~neaningless pilots which create the iinpression that 
we allow cameras in the trial courts when we really don't and try a pilot eithei statewide or in one 
01 more districts that would lead to a meaniiingful evaluation The Judges of the Seventh Judicial 
District ale willing to paiticipate in a ineaningful pilot piogram 

I would like to cotnment at the hearing about my 19 years of experience on the bench in a 
coin~nuility where one side of town (Fargo) perinits caineras in the courtroom and the other side of 
town (Moorhead) does not. I will also be able to cominent on the general feeling of the Judges of 
the Seventh .Judicial District regarding cameras in the courtroom, my experience with cameras in 
the courtroom and a number of requests for access that I have faced in "high profile cases". 

Thank you for your consideration I look folward to speaking at the July 1, 2008 hearing 

Very truly yours, 

Michael L. Kirk 
Chief Judge of the Seventh District 



OFFICE OF 
APPELLATE COURTS 

.- .. 

lliance on Crime 

June 18,2008 

JIJN B 9 2008 2332 Lexington Avenue North 
Roseville, MN 551 13 
612 9408090,866 940 8090 

Fi LED www mnallianceoncrime org 

Sharon Dicke-President Lisa Seifert-Vice President 
Meeker County VictimNVitness Program Blue Earth County Attorney's Office 
Brenda SkogmanSecretary Mike Schumacher-Treasurer 
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MADD Benton County VictimNVilness Program 
Harbir Kaur Wendy Stenberg 
Eldercare Rights Alliance Chisago County VictimNVilness Program 

Frank Thell 
Survivor Resources 

Minnesota Supreme Court 
25 Rev. Dr. Martin Luther Icing Blvd 
St Paul, MN 55 1 15 

Dear Honorable Justices of the Minnesota Supreme Court: 

I am writing on belialf of the Minnesota Alliance on Criine to urge you to rule against allowi~ig cameras and other 
recording media devices into Minnesota courtroolns Relaxing existing rules tliat prohibit sucli access re-traumatizes 
victims and witnesses making it more difficult for them to testify in cases sucli as gang and drog-related crimes, in which 
they might fear retribution. Cameras also pose obvious liann to those involved in inore sensitive cases such as cliild abuse, 
criminal sexual conduct, domestic violence, homicide, and hatehias crimes in wliicli victims and witnesses already face 
many barriers while providing testimony. Further, cameras do not provide any benefit to tlie criminal justice system process 
otlier than to se~isationalize wliat is, for many, a traumatic and intensely stressfirl event. 

We concur with tlie majority recommendation of tlie Minnesota Supreme Court Advisory Committee of General Rules and 
Practice tliat electronic media access not be allowed in criminal proceedings The coinmittee found that cameras would not 
lielp cases to be tried inore fairly and there is no empirical evidence to support that increased media access increases public 
understanding of the judicial process Tliey also found tliat sucli media access is not supported by prosecutors, defense 
attorneys nor victim advocates We urge you to continue to protect victiins asid witnesses; do not relax the current laws 
proliibiting cameras, and otlier recording devices, during court proceedings. 

Tlie Minnesota Alliance on Crime is a nonprofit, grassroots, membership organization of crime victim advocates and other 
criminal justice professionals from across the state Consistent with our vision, wliicli is to put victims' rights at the 
forefront of tlie criminal justice system by cliaiigiiig Minnesota's response to crime, we oppose allowing camelas and other 
electronic media into coortrooms. Thank you for considering our position and please rule to protect crime victims and 
witnesses froin wliat could be a devastating step bacltwards in victims' rights and safety in Minnesota 

Sinc rely, 

\/ten11 K. Sweet 
Executive Director 
Minnesota Allia~ice on Crime 

Our mission is lo pmvide a statewide alliance for crime vicfim programs while promoting lhe advancement of services in Minnesota 
through education, resources, and legislation Our vision is to put victims' righls at the forefront of the criminal juslice system by changing Minnesota's 

response to crime 



Frederick Grittner 
Clerlc of Appellate Courts 
305 Judicial Center 
25 Rev. Dr. Martin Luther Icing Jr. Blvd. 
St. Paul, MN 55155 

Re: Caneras in the Courtroom 

Dear Mr. Grittner: 

This letter serves as my request to make an oral stateine~lt to the Suprelne Court on July 
1, 2008 at 2:00 p.m. regarding the report and recornlneudations of the Supreme Court 
Advisory Committee on the General Rules of Practice concerning cameras in the 
courtroom. 

Thank you for your attention to this matter 

Sincerely, n 

Lolita Ulloa P- 
I 

Managing Attorney 
Mennepi~l County Attorney's Office 

C-2000 GOVEiwMENT CENTER 300 SOUTH SMIH SIRCEI MLWEAPOLIS, MINNESO'rA 554.87 
PHONE: 612-318-5550 wnwhennepinattorncy org 

HENNEP~N C O U N ~ Y  IS AN EOUAL OPPORIVlllTY EllPIOYER 



To The Minnesota Supreme Co~ut  

RE: Cameras in the Courtroo~n 

My name is Lolita Ulloa, I a n  the Managing Attorney for the Hennepin County 
Attorney's Office, Victim Services Division. I supervise victim witness staff that 
coordinate victims and witnesses in criminal cases in Hennepin County. I an1 also a 
member oi'tlle .Judicial Branch's Racial Fairness Committee. 

I will start my remarlcs with a question. How do cameras in t l ~ e  cow-troom promote 
justice to a victinl and e~lhance the criminal process? I do no believe that it does. 

One argument is that tliis will be a11 educational tool for the public about how our Courts 
work. It is unclear how this would happen. I would be swprised if the media would be 
interested in televising a story that did not involve victims, witnesses or defendants that 
are public or popular figures or with horrible, sensational, and sad case facts. How are 
you educating the public when there is no context to tile pieces of the trial that will be 
s l ~ o w l  by the media. If this were truly tlle case, then why not televise in a11 area that 
probably affects more members of the conununity on a daily bases, such as traffic court. 
I do not thinlc the media would be interested. This is not a comllunity education process, 
and to present it as such is disingenuous. This is about ratings. 

Proponents of this proposal have no, little or no cu~rent experience in pulling cases 
together for trial and worlting with victims and witnesses directly. Difficulty in getting 
victims and witnesses in, is for us, a daily challenge. For those of us who work directly 
with victims and witness in Minnesota, we are in the best position to provide feedback on 
tile barrier canleras may cause victims and witnesses to come forward. 

There has also bee11 much discussion about how the victims identity and testimony may 
be protected. There are concerns both if the victims testimony is not televised, and if it is. 
In both scellarios t l ~ e  victim loses. If the victim testifies and tlus is televised, this exposes 
the victim. If the victim has either partial testimony televised then the proceeding that is 
being televised, is out of context and incomplete If the testimony is left out completely, 
then you are left with the defendant's version of the facts. None of these scenarios 
promotesjustice or educates the public. Altering the way the case is presented to the 
public undermines the argument of accuracy and transparency. 

There has also been discussion that cameras in the coul-trooin is "inevitable". This is not 
t l ~ e  history in Minnesota. I an proud of the fact that in so many areas, not only has 
Minnesota been a leader, hut has also stood alone on important issues that affect our 
community. Victim's Rigllts and concerns has been one of those areas. Many States do 
not have the immense power of Victim Rigllts legislation or the support of so many 
citizens to ensure protection of those rights. Our State is lcnowl for prominent and loud 
advocacy for what is best and just. The proposal has come from the media, who's core 
business is not promoting justice, their business is promoting their news stations. 



Out of state .Judges, and commentary from other State experts, about their experience 
with cameras in their courtrooms, although perhaps valuable for tl~ein and infoilnational 
for us, should not the bei~chmarlc for what we do here. Even in those conunents that have 
been provided to YOLK conmlittee I do not believe one answered the question of 
promoting justice for the victim. 

The coircern expressed by Judge Brandsford and the Racial Fairness Committee about the 
i in~act  on communities of color is a real one for me as a committee inember and 
personally. Setting a procedure that in any way creates a chilling affect for underserved 
cormnuxities or communities of color participating in the criminal process, should not he 
allowed. 

I reiterate her request and concerns in her letter to this Committee. Her concerns are a 
true scenario for those victims and witnesses who struggle with tlxeir legal status, their 
clan or reservation affiliation, those non English speaking individuals, those that dress in 
their religious clothes or tlxeir cultural norms and status being questioned. This is also an 
important consideration for those coinmunities that have concerns about public exposure 
like the gay, lesbian, transgender or tmnssexual cominullity. This is another area in wluclx 
I believe Minnesota stands tall. The dedication and concern about how the Criminal 
process affects communities of color and underserved con~munities, is a priority here. 

Comn~ents have also been made that those that are not supporting this proposal are 
unsophisticated, and over dramatic about these concerns. These are the times when it is 
important to voice strong opposition to a rule change that has severe consequences to 
Inany commuility members and that would benefit a few. This is neither unsophisticated 
nor dramatic, it, I believe shows the strength of the advocacy by a community that has an 
investment in inaintaining the integrity of the criininal justice system for all, the victims, 
witnesses and the defendants. 

Finally, this committee has been aslced where are the victims Not long ago in Minnesota 
I was a victim of sexual assault. If I knew canxeras wlle~e allowed in co~utoonxs in 
Minnesota I would not have reported my crime to the police. This rule change would 
have silenced me. 

On behalf of tlxe Hennepin County Attorney's Office and as a victim, I aslc your 
committee to vote against cameras in the cowtroom. 

On behalf of the Racial Fairness Committee, 1 aslc that your committee refrain from 
making a final recoinmendation until it fully considers the impact of the use of cameras 

nnesota courtrooms on communities of color Y&* 
/ ~ o l i t a  U J I O ~  

Managing Attorney 
Victim Services Division 
Hennepin County Attorney's Office 
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June 19,2008 

Fred Grittner, Clerk of Appellate Courts 
Minnesota Court of Appeals 
305 Judicial Center 
25 Rev. Dr. Martin Luther King Jr. Blvd 
St. Paul, MN 55155 

OFFICE OF 
APPELLATE COURTS 

JUM 2 0 2008 

RE: Cameras in the Courlrooin 

Dear Mr. Grittner: 

This letter is submitted on behalf of the .Judicial Branch's Racial Fairness Comnlittee (The Cormniltee) in response to 
the Order for Hearing to Consider Proposed Amendments to the Genela1 Rules of Practice dated April 18,2008 

Tho Racial Fairness Committee strongly supports the position of'the majority, that all parties must agree before any 
cameras are allowed in the courtrooln After considerable discussion in our conunittee meetings the Racial Fairness 
Conunittee unanimously agreed with the majority position on the basis of the reasons specified in tlie March 3 1,2008 
Final Repo~t  of the Minnesota Supreme Court Advisory Committee on General Rules of Practice. (The only ine~nbcts 
of the Conunittee who abstained were the members of the Supreme Court.) 

Since its inception in 1993 the Racial Fairness Committee ha6 led important statewide initiatives aui~ed at i~nproving 
public hust and confidence in the judicial system. A continued priority for the Conunittee is to ensule that issues of 
racial fairness and justice are fully considered when rule climges are conten~plated. The Committee raised concerns 
about tlie effect of'canieras in the courtrooni on Minnesota's communities of color at the January 11,2008 public 
hewing. 

The issues relevant to racial fairness and.justice, such as the chilling effect cameras in the courtroom will have in uiban 
col~uiiunities and corrununities of color, and in particular) on witnesses, along with concerns that the goal of media 
presence is to sei~sationalize the work of the judicial branch and detract tiom the real issues oi'tlie case, all have the 
potential to diniinisli public t~us t  and confidence in the judicial system. Since maintaining the status quo provides some 
~neasuxe of consideration for the negative impact of media presence on immigrants and other conununities of color, the 
Conunittee recoinmends that the nlajority report be adopted. 

The Racial Fairness Conunittee also requests that one of our members be permitted Lime to appear and conuiient 011 the 
cameras in the courtroom issue at the July 1,2008 hearing as has been allowed in the past. 



June 20.2008 

Fred Grittner 
Clerk of Appellate Courts 
305 Judicial Center 
25 Rev Dr. Martin Luther King Jr. Blvd 
St. Paul. M N  55155 

The Honorable Michelle Larkin 
Tenth Judicial District 

Wright County Courthouse 
10 2nd Street NW 

Buffalo, M N  55313 

OFFICE OF 
APPE LLATE COURTS 

FILED 
RE: Minnesota Supreme Court Advisory Committee on the General Rules o f  Practice 

Issue -Cameras in the Courtroom 

Dear Mr. Grittner, 

As Chair of the Juvenile Delinquency Rules Committee, I am writing t o  convey the Committee's position 
regarding the report and recommendations of the Supreme Court Advisory Committee on General Rules 
of Practice concerning cameras in the courtroom, which is scheduled for hearing on July 1,2008 

The Juvenile Delinquency Rules Committee opposes any rules changes that would allow easier access for 
cameras in the courtroom in juvenile delinquency proceedings. Minn. Stat. 5 2608163, subd. l ( c )  
(2006) provides: 

Except as otherwise provided in this paragraph, the court shall exclude the general 
public from hearings under this chapter and shall admit only those persons who, in the 
discretion of the court, have a direct interest in the case or in the work of the court. The 
court shall permit the victim o f  a child's delinquent act to attend any related 
delinquency proceeding, except that the court may exclude the victim: 
(1) as a witness under the Rules of Criminal Procedure; and 
(2) from portions of a certification hearing to discuss psychological material or other 
evidence that would not be accessible t o  the public. 
The court shall open the hearings to the public in delinquency or extended jurisdiction 
juvenile proceedings where the child is alleged to have committed an offense or has 
been proven to have committed an offense that would be a felony i f  committed by an 
adult and the child was at least 16 years of age at the time of the offense, except that 
the court may exclude the public from portions o f  a certification hearing t o  discuss 
psychological material or other evidence that would not be accessible to the public in an 
adult proceeding. 

(Emphasis added.) Thus, there is a body o f  juvenile delinquency cases from which the public must be 
excluded. Any change in the rules governing cameras in the courtroom that would allow public access 
to such juvenile delinquency cases would directly conflict with this statute, 



Furthermore, while felony cases where the child was at least 16 at the time of the offense are open t o  
the public, the Committee opposes any changes to the current rules, which would make it easier to have 
cameras in the courtroom. Under the current Minn. Code Jud. Conduct Canon 3A( l l ) ,  photographic or 
electronic recording of court proceedings is permissible only i f  "the parties have consented, and the 
consent to be depicted or recorded has been obtained from each witness appearing in the recording 
and reproduction." Even i f  all parties agreed t o  allow photographic or electronic recording in a juvenile 
delinquency matter, Minn. R. Juv. Del. P. 2.02 provides: 

The court may temporarily exclude any person, except counsel and the guardian ad 
litem appointed in the delinquency proceeding, when it is in the best interests o f  the 
child to do so. The court shall note on the record the reasons a person is excluded. 
Counsel for the person excluded has the right to remain and participate i f  the person 
excluded had the right t o  participate in the proceeding An unrepresented child can not 
be excluded on the grounds that it is in the best interests of the child to do so., 

Under this rule, the district court has the authority to exclude anyone from any delinquency proceeding, 
except counsel and guardians ad litem, when i t  is in the best interests of the child t o  do so. 

The media's proposed Minn. R. Gen. Pract 4 0 1  provides that exclusion of electronic media "is 
permissible only where it is shown that the proceedings will be adversely affected " The proposed rule 
does not require the consent of the parties, and it conflicts with the existing juvenile delinquency rule by 
establishing a different standard for excluding individuals from the courtroom Thus the Juvenile 
Delinquency Rules Committee agrees with the recommendation of the Minnesota Supreme Court 
Advisory Committee on General Rules of Practice that the media's petition should not be granted 

Furthermore, this Committee agrees with the majority report that the current rules governing cameras 
in the courtroom should not be relaxed Minn R Gen Pract 4 and Minn Code Jud Conduct Canon 
3A(l l) ,  in conjunction with the statutes and rules governing juvenile delinquency matters, provide a 
workable set of rules regarding public access to juvenile delinquency matters, and allow the district 
court t o  act in the best interests of the child. Other than a consolidation of these rules into the General 
Rules o f  Practice, the Juvenile Delinquency Rules Committee opposes any relaxation of the rules in this 
area 

Sincerely, 

The Honorable Michelle Lorkin, Chair 
Juvenile Delinquency Rules Committee 
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STATE O F  MINNESOTA 
FOURTH JUDICIAL DISTRICT COURT 

Mr. Frederick Grittner, 
Clerk of Appellate Courts 
305 Judicial Center 
25 Rev. Dr. Martin Luher King, Jr. Blvd 
St. Paul, Mn. 55155 

June 20,2008 

OFFICE OF 
APPELLATE CO~JRTS 

Re: Proposed Amendments to General Rules of Practice-Cameras in the Cotmoom 

Dear Mr. Grinner: 

As Presiding Judge of Probate I Mental Ileal& Court, I write on behalf of all judicial officers in 
the 4Ih judicial district (Hennepin Counry) who try cases brought under the Minnesota 
Commitment and Treatment Act and the IJniform Guardianship and Protective Proceedings Act. 
We understand that the Supreme C o w  Advisory Committee on the Rules of General Practice is 
considering amending the Mimcsora General Rules of Practice to permit, in certain 
circumstances, cameras in the coumoom. As judicial officers hearing these cases, we urge 
commiuee to exempt proceedings under the Minnesota Commitment and Treatment Act and the 
Uniform Guardianship and Protective Proceedings Act from any rules allowing cameras in the 
courtroom. 

We believe allowing cameras in the courtroom during Commitment Act proceedings may violate 
a Respondent's statutory privilege under Minn. Stat. 5 253B. 23 subd. 4. Under rhar stamte, zhe 
privilege between a Respondent and his or her physicim, psychologist, examiner, or social 
worker is waived for information provided pursuant to commiunenr proceedings. The exrent of 
this waiver must be carefully guarded. Commitment hearings generally entail detailed testimony 
from neating psychiatrists, psychologists, and social workers. While such information is 
necessary for the Court in rendering a dccision, whether such information may legally be 
disseminated to the general public via television or other means is another issue altogether 

Funher, Respondents in Commitment Act cases are, understandably, often relucrant to discuss 
their condition with coun examiners. This reluctance would only intensify if Respondents 
understood that their personal medical and psychiatric history would be broadcast to rhe general 
public. Similarly, Respondenrs with severe and persistent mental illnesses may suffer from 



paranoia, often believing that spies are watching their every move. The presence of cameras in 
the comoom would serve only to bolster tlzat delusion and again impede the judicial process. 

Another equally important consideration is that allowing cameras in the courtroom during 
Conuniunent Act proceedings would infringe the digniry of Respondents during hose 
proceedings. We are all aware of the unfortunate stigma associated with mental illness, mental 
retardation/developmental disability, and chemical dependency. Respondents appearing in cou~t, 
rhrough no fault of heir own, are at a very low point in their lives. They have not chosen to be 
in corn. They are alleged to be incapable of caring for themselves andlor a danger to harm 
themselves or others. They are ofien accused of behavior of the most embarrassing nature. 7he 
manifestations of these persons' illnesses should not be made a public spectacle. It is the hope of 
all involved in this process, and especially of the Respondents, that they will be able to return to 
a "normal" life. Nothing could be more counterproductive to this than making the general public 
aware oftheir present plight. 

Wc understand the proposed rules provide the parries and the Court with the ability to object to 
rhe use of cameras in tlic courtroom. While rhis arguably is sufficient protection for ihe 
Respondents in rliese proceedings, we nevenheless believe rhat it would be unfair to place fhe 
burden of continually objecting 10 rhe use of cameras in the counroom on either the parries or the 
Court. 

Much of the foregoing is relevam in guardianship and conservatorship cases. In addition, issues 
regarding public safety also arise. Thus, televising n guardianship or conservatorship proceeding 
may publicize the presence of a vacant house, for many of our wards and protected persons have 
been placed out of their homes. Broadcasting diese hearing increases the number of people 
aware of the location of a vulnerable adult who may then be induced to make changes to a will or 
to give away Tangible propem. The purpose of the cameras is, after all, to increase the audience 
size. 

Like commitment matters, guardianship and conservatorship cases likely will involve 
embarrassing derails about children or other loved ones, for the court must make specific 
findings before appoinring a guardian or conservator. People will be less likely to discuss the 
disabilities of a relative if those disabilities are broadcast. It is unlikely that many families will 
want to air the sexual, cognitive, emotional, and social disabilities of their loved ones.. Further, 
broadcasting these things may well be therapeutically contraindicated. 

Traditionally, guardianship and conservatorship matters were deali: with almost as family 
matters, under the parens patriae power of the corn. There has been n shift in the way these 
matters are handled; they are now more rraditional judicial proceedings. Alrhough the weight 
given the competing values--privacy and the public's right to know--has shifted toward the latter, 
the reasons for discretion in these hearings are still relevant. No one argues for closing these 



hearings but the privacy views formerly associated with these hearings still exist and they weigh 
against cameras recording them. 

A rule excluding cameras fiom commitment and guardianship and conservatorship proceedings 
still allows anyone to attend the hearing in person. We acknowledge the public name of these 
hearings and agree that they should remain public; however, that right should no1 be expanded to 
include broadcasting the proceedings beyond the confines of the courtroom. 

We know that die commixtee will give this maner serious and careful consideracion. If I can 
provide further information to assisr rlie committee, please contact me. 

Res~ectfulIv submitted , 

..--- 

Marilyn .I. Kaman, 
 residing Judge, Probate Mental Healrh Courr 

Referees: 
Bruce Kruger 
Patrick Meade 
Anthony Schumacher 
Richard Wolfson 



June 18,2008 

Fredrick Grittner 
305 Minnesota Judicial Center 
25 Rev. Dr. Martin Luther King J r  Blvd 
St. Paul, MN 55155 

JUN 1 9  2008 

Re: Written Statement in Support of Supreme Court Advisory Committee on General Rules 
of Practice Majority Report Recommending Retention of the Existing Rules Governing 
the Availability of Cameras in Minnesota Courtrooms 

Dear Mr. Grittner, 

Enclosed are twelve (12) copies of the above-referenced document, submitted pursuant to court osder, for 
the hearing scheduled July I ,  2008. 

The Minnesota Coalition Against Sexual Assault is not requesting an opportunity to make an oral 
presentation. 

Thank you for accepting this written statement. Please do not hesitate to contact me if you have any 
questions. 

Sincerely, 

Donna Dunn 
Executive Director 

161 st antnony Avenue 
Sulle lDO1 
SI Pau l  tit4 551D3 

Phone:: 651 209 9993 
Toll fiee:: 800 964 8847 
fox:: 651 209 0899 
Emoil:: infoemncoso ow 



STATE OF MINNESOTA 
IN SUPREME COURT 

In re: 

Recommendations of Minnesota Supreme Court 
Advisory Committee on General Rules of Practice 

JUN 1 9  2008 

STATEMENT IN SUPPORT OF SUPREME COURT ADVISORY C O M T T E E  ON 
GENERAL RULES OF PRACTICE MAJORITY REPORT RECOMMENDING 

RETENTION OF THE EXISTING RULES GOVERNING THE AVAILABILITY 
OF CAMERAS IN MINNESOTA COURTROOMS 

Donna Dunn 
Executive Director 
Minnesota Coalition Against Sexual Assault 
161 St. Anthony Ave. Suite 1001 
St. Paul, MN 55103 
(65 1) 209-9993 



STATE OF MINNESOTA 

IN SUPREME COURT 

NO. CX-89-1863 

In re: 

Recommendations of Minnesota Supreme Court 
Advisory Committee on General Rules of Practice 

STATEMENT IN SUPPORT OF SUPREME COURT ADVISORY COMMITTEE ON 
GENERAL RULES OF PRACTICE MAJORITY REPORT RECOMMENDING 

RETENTION OF THX EXISTING RULES GOVERNING THE AVAILABILITY OF - 
CAMERAS IN MINNESOTA COURTROOMS 

The undersigned Executive Director of the Minnesota Coalition Against Sexual Assault 

(hereinafter "MNCASA" or "the Coalition") submits this statement in support of the Supreme 

Court Advisory Committee on Gene~al Rules of P~actice Majority Report recommending 

retention of the existing rules governing the availability of cameras in Minnesota courtrooms, 

specifically the conditioning of electronic coverage upon judge, party and witness consent. 

MNCASA is a voice for victims/survivors, sexual assault p~ograms, and allies committed 

to ending sexual violence The Coalition represents over 70 community-based advocacy 

programs statewide. These programs are committed to ensuring that sexual assault victims find 

safety and justice in their communities. Advocates p~ovide the support and understanding that 

helps women, men and children face one of the most challenging aspects of their experience as a 

sexual assault victim - sharing their stories with public agencies, including the courts, in the 

hope that the offendel will be brought to justice. The advocacy programs represented by 



MNCASA were polled about the issue befo1.e the Court and they overwhelmingly oppose the 

expanded use of cameras in Minnesota courtrooms. 

Sexual violence is a serious and prevalent issue in Minnesota. According to the Costs o j  

Sexzlal Violence in ilfinnesota report issued by the Minnesota Department of Health in 2007, 

more than 61,000 Minnesota residents were sexually assaulted during 2005. Four of every five 

people assaulted were female. On average, each person victimized was assaulted 1.26 times 

during the year, totaling more than 77,000 sexual assaults. There were 7,200 reports of 

"unwanted sexual intercourse" to police and of these 2,617 met the law enforcement definition of 

rape. According to the Costs report, sexual assault in Minnesota cost almost $8 billion in 2005, 

or $1,540 per resident. These costs include pain, suffering, and quality of life losses for victims 

and families, as well as medical and mental health care and costs to the system including courts, 

corrections, and treatment. The problem of sexual violence is widespread and impacts every 

aspect of Minnesotans' lives, either directly or indirectly. 

Victims of sexual violence are among the most silent crime victims. Regardless of the 

best effo~ts of advocates to demystify sexual assault and rightly identify the perpetrator of sexual 

violence as the party solely responsible for the crime, society continues to focus blame on the 

victim. Victims are all too aware of thus dynamic and the implications that they should have done 

something to avoid the most intimate assault on their being. For these and many other reasons 

the vast majority of victims choose not to report a sexual assault for investigation and 

prosecution. They remain silent, hoping they can find support and solace among friends, family 

members, advocates, and social service professionals. 

This reality is well-supported by one of the most comprehensive studies of rape 

conducted in the United States: Rape in America: A Report to the Nation, issued in 199.2 by the 



National Victim Center and the Crime Victims Research and Treatment Center. While the rate of 

forcible rape in the lives of American women is very high - one out of every eight adult women 

has been the victim of forcible rape and many more have experienced attempted rape and other 

kinds of criminal sexual conduct that rise to felony level under Minnesota statute - the rate of 

reporting is abysmally low. This study cites that only 16% of victims ever report the assault 

against them. Fully 84% of the victims lceep their stories to themselves and as a result our 

communities do not have an opportunity to hold untold numbers of sex offenders accountable for 

their crimes The researchers discove~ed that fear of being identified as a rape victim in media 

coverage is the most critical issue that rape victims cite when addressing their hesitation to report 

assaults According to the report, "Rape victims are extremely concerned about people finding 

out and fmdiig reasons to blame them for the rape. If the stigma of rape was not still a veIy real 

concern in victims' eyes perhaps fewer rape victims would be concerned about invasion of their 

privacy and other disclosure issues." 

Although Rape in America was issued in 1992, many of its findings hold true today 

especially in light of the high-profile sexual assault cases that garner headlines and significant 

public attention in the piint and electronic media, as well as on the Internet. Victims often find 

their cases are tried in the couri of public opinion before the gavel ever sounds in a real court 

room Their lives are often laid bare in an unflattering light, and in some extreme situations, 

especially when the defendant is a well-known public figure, the victim may suffer from physical 

threats and character attacks. Minnesota's advocacy community reports that victims seeking 

support services frequently ask "Who will find out?" and "Who needs to know?'These 

questions are followed closely by "Would I have to testify?" The advocacy community without 

hesitation says that to have to answer the next question "Will cameras record my testimony?" 



with a "yes" would have an even greater chilling effect on victims reporting the crime that has 

happened to tl~ein. 

MNCASA recognizes that the Minority Report and Recommendation support 

prohibitions on camera coverage in cases where privacy is a concern, such as those involving sex 

crimes. Still, MNCASA is concerned that the Minority wants to remove consent from the parties 

and witnesses and leave the option of electronic media coverage in the courtroom to the 

discretion of the trial judge While MNCASA trusts that the vast majority of judges will decide 

in t l~e  interests of justice that audio and visual coverage will have a negative impact on a trial, 

some judges will allow it and the boundaries inevitably will be pushed. The pdvacy rights of 

today could be considered fair game tomorrow We cannot take the risk that someday sexual 

assault cases and other privacy-sensitive cases will be open to such media access. Further, there 

will be cases not contained within the prohibitions set forth in the current rules that may require 

the introduction of private information, including evidence of a sexual assault, and could lead to 

unwanted public dissemination through the media. It is virtually impossible to draw a bright line 

in the rules because there a e  so many opportunities for private information to be disclosed in the 

courtroom. Sexual harassment lawsuits, for example, are not enumerated in the prohibited cases 

set forth in the rules; nor are stalking or Harassment Restraining Order matters. Electronic media 

coverage in these instances, especially those cases involving high-powered public figures but 

also any others in which personal safety is at stalce, could deter petitioners from seeking legal 

recourse. Furthei, electronic coverage could be used as a tool for stalkers and could be posted 

and manipulated on websites ranging fiom YouTube to MySpace The parties and witnesses 

should retain power over whether their faces and voices will be seen on television and heard on 

the radio because of all of these risks 



While MNCASA agrees that an open and transparent ,justice system and an independent 

media monitoring government activities are central to a healthy democracy, we know that video 

presence in the courtrooms in which the details of sexual assault cases are laid out for scrutiny 

will work only to heighten a victim's lack of trust that the legal system is a safe and accessible 

place. We cannot state strongly enough that the unintended consequence of this move would be 

to increase barriers for sexual assault victims and decrease accountability for sex offenders. If 

indeed we lived in a society which did not place the burden of assault on victims, this might not 

be the outcome. Until that day, however, the sexual assault advocacy movement urges the Court 

to keep courtrooms as safe as possible for all victims, by denying the presence of image 

recording equipment and keeping decisions for coverage in the hands of the parties and witnesses 

-those who will be the most affected by cameras in the courtroom. 

MNCASA believes that retaining the existing rules will best protect the significant 

interests of all parties and witnesses engaged in the legal system, particularly those who are the 

victims of sexual violence MNCASA requests that the Court adopt the recommendations of the 

Supreme Court Advisory Committee on General Rules of Practice Majority Report 

June 18,2008 

Respectfully submitted, 

Donna Dunn 
Executive Director 
Minnesota Coalition Against Sexual Assault 
161 St. Anthony Ave. Suite 1001 
St. Paul, MN 55103 
(651) 209-9993 
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T H E  M I N N E S O T A  

C O U N T Y  A T T O R N E Y S  

A S  s o C I  A T  I O N  

June 10.2008 

h/Lr Frederick Grittner 
Clerk of the Appellate C o w s  
305 Judicial Center 
25 DI Rev Martin Luthe~ King JI Blvd 
St Paul, MN 55155 

OFFICE OF 
APPELLATE COURTS 

RE: Request to Make an Oral Presentation Concerning Cameras in the Cour.troom Hearing 

Dear h41 Grittner, 

.James Backstrom, Dakota County Attorney and President of the Minnesota County Attorneys 
Association (MCAA): respectfully submits this request to make an oral presentation at the 
Minnesota Supreme Court public hearing regarding cameras in the courtroon~ on July 1, 2008 
T11e MCAA is the professional association for all 87 elected Counly Attorneys and their 
Assistants. IHis co~nrnents \&ill draw on his extensive experience and reflect the views of the 
MCAA 

We appreciate the opportuni'q~ to appear before the Supreme Court and loolc forward to the 
hearing. Please contact me if you need any additional information. Thank you.. 

Sincerely, 

Executive Director 

loo Empire Drive, Suite zoo . St. Paul, iWN 55103 o 6 5 1-6 4 1-1 6 o o a Fa\. 6 5 1-6 4 1-1 6 6 6 

~wu..mcaa-mn.org 



OFFICE OF 
APPELLATE COURTS 

AUG 6 2008 

ESOTA FILED 

JUDICIAL 19 CH 
Michael B. Johnson 
Senior Legal Counsel 

Legal Cou~lsel Division 
25 Rev Dr Martin Luther King, Jr., Blvd 
St Paul, MN 55 155 

August 5,2008 

Phone: (651) 297-7584 
Fax: (651) 297-5636 

www courts state rrul us 

Representative Leon M. Lillie 
State Office Building 
100 Rev. Dr. Martin Lather Icing, .Jr., Blvd 
St. Paul, MN 55155 

Dear Representative Lillie: 

We have received your July 25, 2008, letter coinmenting on cameras in the courtroom 
(Court File No. CX-89-1863). Although the deadline for subnlitting comn~ents has expired, we 
have added your letter to the other written comments in the file peitaining to this matter. Thank 
you for your submission. 

Sincerely yours 1 

k' /: . , ,LC~ ..r;--,, 
Michael B. " d n s o n  
Senior Legal Counsel 

CC (w copy of 7/25 letter): Members of the Coui-t 
Fred Grittner, Clerk of the Appellate Courts 
Hon. Elizabeth Hayden, Advisory Committee Chair 
Mr. Mark Anfinson, Attorney for Petitioners 



District 55A 
Rarnsey County 
Maplewood and North St Paul 

July 25,2008 

Min~essta 
House of 
Representatives 

COMMITlEES: VICE-CHAIR. COlnMERCE A140 LABOR 
9ULES AND LEGISLATIVE AOlAlNlSTRATlOfd 

PLBLlC SAFETY FINANCE 0IVISlOl.l 
PUBLIC SAFETY AND CIVIL JUSTICE 

Chief Justice Eric Magnuson 
Minnesota Supreme Cout  
Minnesota Judicial Center 
25 Rev. DI Martin Luther King Jr Blvd 
St Paul, MN 55155 

Re: Cameras in Courtrooms 
Court File No. CX-89-1863 

Dear Chief Justice Magnuson: 

I attended the Court's recent public hearing on expanding electronic trial coverage, 
mainly because I have also had an interest in this topic for some time kom a legislative 
perspective. Indeed, I had considered pursuing legislation addressing the issue during tile 
last legislative session, but, based on conversations with a number of people, concluded 
that it would be better to let the Court take the lead. Nonetlleless, I hope you might 
entertain some of my thoughts about the proposal. 

Having examined the pros and cons of allowing electronic coverage in Minnesota trial 
courtrooms, I have concluded thai there are potentially many more advantages than 
disadvantages associated with such coverage, and that permitting access by caneras 
would benefit not only the citizens of the state, but the court system as well. 

Though I did not feel i r  was appropriate for me to appear formally at tlle public hearing, I 
wanted to share with you some of'the specific benefits that I have noted in my 
consideration of the topic (a nlunber of which were also identified by presenters at tlle 
public hearing earlier this month): 

. Permitting direct electronic coverage of the trial courts is very likely to improve 
public understanding of the court system and how it works Though I'm not a 
lawyer, my sense (shared by many others) is that the trial courts in our state do a 
remarkably good job. Allowing this to be more vividly and clearly displayed can 
only improve public confidence in the court system, which would certainly tend 
to enhance its effectiveness 

2667 E First Ave . IJorth St Paul, Minnesota 55109 (651) 770-9260 
State Office Buildina. 100 Rev  Or Martin Luther Kina Jr Blvd. SI. Paul. Minnesota 55155-1298 1651) 296-1188 

FAX: (651) 296-3869 Ernail: rep Ieon lillie@house rnn 



. In those states where cameras are routinely allowed in trial courtrooms, the 
coverage that appears on the evening news usually seems to be focused on the 
courtroom proceedings themselves, rather than on interviews with lawyers or 
family members. Especially in certain kinds of cases, this helps to more 
accurately convey what actually occurs in the courtroom-which, again, will I 
think nearly always reflect well on the court system. 

While I have also heard the criticism fiom opponents of expanded coverage that 
the media will mainly convey "sound bites," I believe this claim to be mostly 
inaccurate and misleading. ~ h ' e  experience in other states quite clearly shows that 
television coverage is usually concentrated on cases of widespread public 
concern, typically relating to serious criminal behavior. In my view, even a brief 
video segment on the evening news showing a murderer being solemnly 
sentenced by a sober and distinyished judge, or a defense attorney passionately 
emphasizing the protections of the Constitution, sends a powerful message that 
justice is in fact being done, and that those crimes most troubling to the 
co~nmunity are being satisfactorily addressed by the judicial system. Such images 
really aren't properly characterized as sound bites, but instead represent the sort 
of synthesis and distillation necessarily perfonned by the news media in covering 
lengthy and complex proceedings. 

- I believe that (as I think Judge Patrick Grady mentioned at the public hearing), 
developing relationships between the courts and the news media tlxough 
coordination of the electronic coverage rules may provide many collateral benefits 
for tile court system, including more efficient and effective comnunication with 
the media, even when electronic coverage of a trial or hearing is not directly 
involved 

The concern expressed about the possible negative impact on victims and 
witnesses is certainly an important one But it remains difficult for me to believe 
that such an impact would not have been identified and documented in those 
states that allow expanded coverage, if it was in fact a significant problern. Also, 
I ti1inlc the opponents who focus on this concern ignore an important 
countervailing consideration, which has been noted in other states, namely, that 
courtroom proceedings can prompt additional witnesses and victims to come 
forward, and can also reassure and even empower crime victims by showing that 
tile judicial system is responsive to them 

. Though most of the time the court system does an extraordinary job under 
difficult conditions. there are of course occasional shortcolnin~s As I think - 
Justice England pointed out during the public hearing, electronic coverage 
furnishes an avenue for identifying and addressing those sorts of situations, which - - 
may otl~envise remain uncorrected. 

. TVhile many of the benefits mentioned above Ivill be experienced by the general 
public as well as the court system, there is I think another potential advantage 



associated with electronic coverage that is especially relevant in a time when 
legislative funding for the court system has presented such a challenge 111 my 
judgment, electronic coverage could significantly increase public appreciation for 
the work that judges do. This in tum could lead to a broader appreciation in the 
Legislature when it comes to setting budget priorities. It is not just citizens 
generally who often have little clear idea of what the courts actually do or how 
they do it, but many legislators as well. 

I did find especially interesting some of the comments during the public hearing about 
whether one side or. the other in this debate has the '%urden of proof" I will say that I 
find that issue a bit perplexing, since I think the question of electronic coverage of the 
trial courts is a broader public policy matter that doesn't lend itself well to such a 
legalistic approach. It also seems to me coninnon-sensical that ihe courts should generally 
be covered by the media as are the executive and legislative branches of our government, 
in the absence of clearly demonstrated problems caused by electronic coverage, given 
that all three bralches ulti~nately depend on public accountability and approval. 

Nonetheless, my focus has been on what I have identified as the specific benefits that will 
accrue to the people of Minnesota and its court system, if expanded coverage is 
permitted Those benefits would seem to satisfy any burden of proof that might apply. 

I do very much appreciate your consideration of my views, 



Michael B. Johnson, Senior Legal Counsel 
Legal Counsel Division 
State Court Administrator's Office 

Phone: 651-297-7584 
Fax: 651-297-5636 

September 30,2008 

Arthur 5. England, Jr. 
Greenberg Traurig, P.A. 
122 1 Brickell Avenue 
Miami. Florida 33 13 1 

OFFICE OF 
APPELLATE COURTS 

FILED 

Dear Mr. England: 

We have received your September 24, 2008, letter and its accoinpanying 
symnposium paper commenting on cameras in the courtrooill (Court File No. CX- 
89-1863). AltI~ough the deadline for submitting comments has expired, we have 
added your letter and its accompanying paper to the other written comments in the 

1; 
file pertaining to this matter. Thank you for your submission. 

Michael b fohnson  
Senior L.ega1 Counsel 

CC (w copy of 9124 letter and attached paper): 

Meinbers of the Court 
Fred Grittner, Clerk of the Appellate Courts 
Hon. Elizabeth Hayden, Advisory Committee Chair 
Hon. Me1 Dickstein, Advisory Committee Majority Position Presenter 
Mr. Mark Anfinson, Attorney for. Petitioners 



Green berg 
Traurig Anhur J. England, Jr.* 

Direct Dial: (305) 579-0605 
Direct Facsimile: (305) 961-5605 

E-Mail: englanda@gtlaw.com 

'noaid cenincd in hppi ta l r  hr t t r r  

September 24, 2008 

The Honorable Eric J. Magnuson 
Chief Justice 
Minnesota Supreme Court 
Minnesota Judicial Center 
25 Rev. Martin Luther King Jr. Boulevard 
St. Paul, Minnesota 55155 

CLii 
Dear C%+ef3tWieeMagnesun: 

I had previously advised the Court of a Symposium to be held on September 23 in 
St. Petersburg, Florida, to celebrate the 30th anniversary of the Florida Supreme Court's 
adoption of cameras in courts. In conjunction with the Symposium, where I am a panelist, I 
was sent the enclosed paper about cameras in courts. I enclose ten copies of the paper for 
possible consideration by the Justices in your pending cameras case. 

Sincerely, 

AJElct 
Enclosures 

MIA TORRESC 180210,559 vlOOOlO0 440500 9-22-08 

CreenbergTiaurig.PA I Attorneys at Law I 1221 Brickell Avenue I Miami. FL 33131 / Tel 305 5790500 I Fax305 5790717 1 w g t l a w c o m  



Florida at the Forefront: 
Thirty Years of Cameras in the Courtroom 

PART I 

INTRODUCTION 

The United States Supreme Court has never allowed cameras into its chambers.' When 

the Court ruled on a case that would shape America for decades to come, it did so virtually in 

private,' and November 27,2000 marked another d a k  day in a line of many for the cameras in 

the courtroo~n movement at the federal leveL3 What began as a storybook opportunity for the 

Supreme Coud to patch its long and stub110171 llistory of rendering Americans blind to its 

proceedings ended ill an all too familiar result: it prohibited television cameras from providing 

citizens with live coverage of the Bush v. Gore election case. 

America had just voted 011 its first new president in eight years, but the outcome was in 

doubt thanlts to Florida and its infa~nous vote-counting debacle CNN and C-SPAN petitioned 

the Supreme Court to allow television broadcast of the arguments for this historic event.4 Never 

before had Americans been this interested in the judicial p r o c e ~ s . ~  The High Court could have 

broadcast a real life civics lesson to every home in America, an engaged public hanging on every 

word. The Court balked at its opportunity to utilize broadcast techlology to its fullest, and 

instead stubbornly stuck to its draconian position of banning electrol~ic coverage, thus remaining 

virtually anonymous to the A~nericall public The Supreme Court 011 that historical day closed its 

I See Marjorie Cohn, Let the S L ~ I I  Sl~i~ze 011 the Stlpte~lze Court, 35 HASTINGS CONST. L.Q. 
161-62 (2008). 

2 m. 
3 Jennifer J .  Miller, Cnnzer-as in Cour-troo~ns: The L.ens of the Public Eye on Our System of 

Justice,  sour^ CAROLINA L,AWYER, MarcidApril 2002, at 26. 
4' Cohn, supta note 1. 
5 Douglas Lee, Commentary, Floi.idn EIectio~z Ca.se Proved Vnlzle ofCanzerns in the 

Courtr-ooiiz, FR.EEDOMFORUM.ORG, Dec. 26, 2000. 



proceedings to all but the lucky 80 members of the public who were fortunate - or elite - enough 

to nab one of the chambers' sought-after spots.6 

Florida Openness v. Supreme Court Secrecy 

The antithesis to the Supreme Court ofthe United States in the cameras-in-the-courtroosn 

arena, Florida courts have a tradition of allowing camera coverage of their proceedings. Prior to 

the Hi& Court shutting its doors to one of the most important court cases in decades, each 

Florida court that heard one of the many election cases televised its proceedings, broadcasting 

live aryrnents over how the ballots were to be counted.' As a result, the public was able to view 

the unfolding legal drama koln the comfort of their own homes. 

The U.S. Supreme Court subsequently decided this influelltial case in a sluoud of 

secrecy. The decision not to broadcast Bzfsh v Gore was no accident. .Justice David Souter is 

oft-quoted for the position he offered in 1996 to a House appropriations subcommittee: "The 

day you see a camera come into our courtroom it's going to roll over my dead body."* 

This stateinent is both hypocritical and paternalistic It's hypocritical for a Supreme 

Court justice to be adverse to change, and the reference to "our" court is paternalistic 

Noi~etheless, the High Court was in position in late 2000 to modernize its stallce on cameras in 

6 See Colin, stlpr-a note 1; BLLSIZ v .  Gore, 53 1 U.S. 98 (2000). 
7 TFIE MMEDIA INSTITUTE, The Fiut  A~lzelzdine~zt nizd the Media Coztrts De1z.y Video 

Coi~erage of Ti11o Higlzly Clrarged Evelzts, ailailable at 
http:Nwww mediainstitute.orglONLINE/FAM2002/Press~A~l~tmI (last visited July 20, 
2008) [hereinafter MEDIA INSTITUTE] (citing Buslz 11. Palrtz Beach Coztrzty Carnlnssing 
Board, 531 U.S. 70 (2000)); Heariizg Before tlze H Conznz. oiz tire Jzrdiciary, 1 10th Cong. 
(2007) (statement of Barbara Cocluan, President, Radio-Television News Directors 
Association) [Ilereinafier Cochra11 Hearing]; A1 Tompltins, A Case for Calizer-as iiz the 
Courtr-oonz, POYNTERONLINE, Nov 28, ,2000, available at 
http://www.poynter orgldg.ltslid.5 132/content.c01~tent-view.ht1n,, 

8 Cohn, stfpra note 1, at 162 (quoting Souter TVo1z 't Allow/ Canzerns in Higlz Court, L..A. 
TIMES, Apr 9, 1996, at A6). 



the courtroom. C-SPAN chairman Brian L.amb had written to Chief Justice William Rehnquist 

requesting gavel-to-gavel television access to the election oral arguments: "The public interest in 

the Court and its role in our government would likely never be higher. We respectfully suggest 

t l~at televised coverage of that role would be an immense public service and would help the 

country understand and accept the outcome of the e le~t ion ."~  

Also urging the chief ~ust ice to allow broadcast of the Couri's proceedings was Barbara 

Cochran, president of the Radio-Television News Directors Association: 

Video is our society's common language, and eliminating television coverage will 
significantly impact upon the content of the informatioil conveyed about the 
unprecedented role the Supreme Court is taking in this year's presidential 
election Celtainly, there is no better time fol the Supreme Court justices to 
suspcnd the ball on cameras in the court and to allow live coverage of these 
proceedings l o  

Despite these eloquent pleas for access, Chief Justice Relulquist continued the Court's 

unblemished record of prohibiting broadcast of these historic public events," offering no 

explanation for his decision," and overlooking the positions of llis predecessors. "Every citizen 

should be able to satisfy himself with his own eyes," said Justice Oliver Wendell Holmes " And 

Justice Wanen Burgel opined that allowing courtroom covelage "gives assurance that 

proceedings were conducted fairly to all concerned, and it discourages perjury, the misconduct of 

participants, and decisions based 011 secret bias or partiality."'4 

9 MEDIA INSTITUIE, stpra note 7 
l o  lo! 
" Id. 

A1 Tompkins, A Ccrse for Canleras in ille Cotrrtroonl, POYNT~RONL.INE, Nov. 28, 2000, 
available at http:Nwww poynter.org~dg.lts/id.51.32/co1~te1~t.content~view.l1tm. 

" Id. 
'"d. 



A11 was not lost, however. The Supreme Court, while banning cameras in Bzrsll v. Gore, 

did provide open courtroom advocates with a surprising consolation prize. For the first time in 

its history, the high court immediately released the audiotapes of the December 1,2000 

arguments in this unprecedented and historical presidential election case." As a result, 

television and radio networks were able to b~oadcast the entire proceedings to tens of millions of 

Americans soon after the proceedings conc~uded.'~ 

Prior to Bllsk ir Gore, the court had not made these audiotapes available to the public for 

several months.17 The Supreme Court further loosened its anti-camera stance six years later 

when it again made oral argument transcripts available the sane  day a case was argued l 8  The 

Court has colltinued to provide this same-day access in Inany high-profile cases, such as the 2003 

affirmative action decisionsI9 and the case which ruled on the rights of Guantanamo detainees 

and detained U.S. citizens" Canera advocates hope this progression by the stubborn Supreme 

Court offers "a glimmer of hope" that cameras in federal courtroonls will be a reality in the near 

future." 

However, the Supreme Court has emphasized that this level of access will be allowed 

only in rare and colnpelling circu~nstances.~' Regarding televised arguments, Chief Justice 

15 See id '' Canzems iiz Court - J~rclge JVapizer and the People's Court, "Raise Yotrr Right Hnizd and 
P y  to Loolc Nat~a-al". Tlze Cozrrtroo11t Caillera Debate, (2008) [hereinafter Canzerns iiz 
Court] ai~ailable nt http://law,jrank.orglpages/4979iCameras-in htlnl (last visited 
July 20, 2008); Col~n stlpra note 1, at 162; Miller szpra note 3 ,  

I' Cohn, slrpl-n note I ,  at 162. 
Id. 

19 Id (Grlrtter 11. Bollilzger, 539 U S. 306 (2003); Gratz v Bolli~zger, 539 U.S. 244 (2003)). 
'O Id (Rnszrl v Bzr.slz, 542 U.S. 466 (2004); Hantdi 11. Rzrinsfeld, 542 U.S.  507 (2004)). 
2 I See Paula Canning, Battler; for Canzerns irz Cotrrtioor~zs Coizti~ztre, S~prenze Co~rrt 

Re1ense.s Atrdio tape ojAJjri~zntive Action Argztr~zeizt,s, TIE NEWS MEDIA AND JIlE LAW, 
Spring 2003, at .34. 

22 Ca~,zeras in Colci.t, supra note 16. 



Relmquist clarified the court's reluctance, saying "[A] ~na jo~ i ty  [of the justices] are of the view 

that it would be unwise to depart from our cunent pra~tice,"'~ and stating that no camera 

coverage would take place if even one justice was opposed.24 Overall, the Court's feet are still 

stuclc in the mud of yesterday, and it continues to publish bulletins which firmly prohibit cameras 

anywhere in the buildingZ5 In addition to the Supreme Court, almost all federal courts continue 

to ban electronic camera coverage of their p r ~ c e e d i n ~ s . ' ~  By continuing to ban such coverage, 

federal judges seem to overlook that every branch of America] government belongs to the 

people; they forget that the judiciary is not untouchab~e.~' 

PART I1 

FLORIDA PAVES THE WAY WITH A PRESUMPTION OF OPENNESS 

Despite reluctance at the federal level to allow courtroorn broadcasts, every state in the 

nation now allows some level of electronic cover.agez8 Florida has an established history of 

permitting liberal camera access to its courtrooms. 011 July 5, 1977, Florida began an 

experiment allowing television cameras in the state's cou~-trooins.~~ This experiment was 

conducted despite adverse positions to cameras in the courtroom by both the Supreme C0u1.t of 

the United States and the Alnerican Bar Association. First, in 1965, tlle U.S. Supreme C0ur.t 

'' Id 
24 Id 
" Audrey Maness, Does the First A~~ie~zdi~teltZS "Riglzt ofAccessU Regtlire Court 

Pr-oceedi~igs to be Televised? A Corzstitirtioiial arid Practical Discussio~z, 34 PEPP. L. 
REV.. 12.3, 126 (2006). 

26 See discussion irlfi-a notes 186-89. " See Ruth Ann Strickland & Richter H. Moore Jr., Cal~teras Clz State Comr-ts A Ifis-tor-icnl 
Perspective irz JuDrcri\L POL.ITICS: READINGS FROM TEIE~JUDICATURE 4.34 (Elliot E. 
Slotnick ed.) (Rowman & Littlefield 1999). 

28 Ca~lieras ill Court, szrpra note 16; see discussioll il$a notes 147-52. 
29 Mike Strand, Canieras in the Courtroo~~z. IVill Illilzois be Next? (April 198 1) available at 

http://www.lib,niu.edu/l98l/ii810408.html (last visited July 20, 2008). 





Florida was not the first state to experiment with electronic media presence in its 

 courtroom^.^^ Sixteen states allowed televisions in their courtrooms by the time Florida 

employed its camera e~periment.~'  In fact, even the ABA began to soften its firm stance against 

camera coverage during this same period.38 With states being encouraged to experiment with 

camera pilot programs, the Conference of State Chief Justices - chaired by Chief Justice Ben F 

Overton of Florida- voted 44-1 in 1978 to adopt a resolution that permitted each state to enact 

its own guidelines for electronic courtroo~n ~overage.~" 

Beginning on July 1, 1977, the media were allowed to use cameras to cover judicial 

proceedings at all levels across the state of ~ l o r i d a . ~ '  The purpose of the experiment was to 

guide the Florida Supreme Court it1 its decisioil whether to modify Canon 3 ~ ( 7 ) . ~ '  It was a 

victory for camela advocates, and on May 1, 1979, Florida officially granted broadcast 

journalists access to its court~ooms 42 

More than 2,750 people participated in the one-year experiment, either as judge, attorney, 

court attach&, juror, or witness.43 Surveys by the Florida Conference of Circuit Judges conducted 

011 judicial participants whose courtrooms were accessed by electronic media were exceedingly 

positive for access advocates. The surveys indicated, in pa t ,  that: . "[tlhe presence of electronic media dis~upted the trial eithe~ not at all or only 
sliglltly;" 

Easton, stpra note 32, at 13; Maness, szrpra note 2.3, at 137 (citing Cliandler v. Florida, 
449 U.S. 560, 565 (1981)). 
Maness, supra note 25, at 137. 
See Canreras irz Coui-t, .supra note 16. 
In'; Platte, supra note 31, at 16I., 
III re Petition ofPost-Ne~vsweek Stntio~rs, 370 So.2d at 766. 
Id, at 767. 
Strand, supra note 29, 
In re Pelitioiz ofPost-Nei~~r~~eelr Staliolzs, 370 So2d at 767. 



"[tlhe ability of the attorney and juror respondents to judge the truthfulness of 
witnesses was perceived to be affected not at all;" 

"[tlhe ability of jurors to concentrate on the testimony" was not affected; 

"[tlhe distracting effect of electronic media was deemed to range £?om almost not 
at all forjurors, to slightly for witnesses and attorneys;" 

"[tlhe degree to which jurors and witnesses felt the urge to see or hear themselves 
on the media fell between not at all and slightly;" and 

"[clourt personnel and attorneys were of the attitude that the presence of 
electronic media affected the flamboyancy of witnesses to a degree between not at 
all and slightly."44 

Additionally, surveys of circuit court judges who participated in the program were also 

positive.45 Seventy-tluee of the 102 judges surveyed indicated either a positive or neutral 

reaction to the experience 46 Those judges who reported a neutral ieaction "generally made 

favo~able comments such as 'I arn neutral, but the press were professional, no disturbances, 

The Post-Ne~jsweek court in 1979 nullified the existing Florida Canon 3A(7), substituting 

in its place the new canon: 

Subject at all fi~izes to ~lze aufllor.itji ofthepresidirzg j u g  to (i) colltrol the 
conduct of proceedings before the court, (ii) ensure decorum and prevent 
distractions, and (iii) ensure the fair administration of ,justice in the pending cause, 
electionic media and still covemge ofpublic jtldicia1proceedi1rg.s ill tlze appellate 

44 Id. at 768-69. 
45 Interview with Talbot "Sandy" D'Alemberte, President Emeritus and Pr.ofessor, Florida 

State University College of Law (Feb. 13, 2008) [hereinafter D'Alemberte Interview]. 
Professor. D'Alemberte represented petitioner Post-Newsweek Stations, Florida, Inc. on 
behalf of Steel, Hector & Davis, Miami, in this case petitioning the Florida Supreme 
Court for change in the Code of Judicial Conduct relevant to courtroom electroilic media 
access. D'Alemberte also helped file petition for certiorari to the Sup~.eme Court to hear 
Bzrsk v. Gore 

46 111 re Petition o fPos t -Ne~~s~~ee lc  Statio~zs, 370 So2d at 769. 
47 Id, at 769-70. 



aizd trial courts oftlzis state shall be allowed in accordance with standards of 
conduct and technology promulgated by the Supreme Court of ~ l o r i d a . ~ ~  

Thus, the decision to exclude cameras from the courtroom proceeding was now left to the 

discretion of the presiding judge.49 Writing for the Court, Justice Alan Sandberg stated 

[tlhe presiding judge may exclude electronic media coverage of a particular 
participant only upon a finding that electronic media coverage will have a will 
have a substantial effect upon the particular individual which would be 
qualitatively different from the effect on members of the public in general and 
such effect will be qualitatively diffelent from coverage by otl~er types of media 

Florida was the first state to create the presumption that cameras will be allowed into the 

courtroom - a presumption of ope~mess.~'  The Posl-Nen~,sweek court opined simply that trials 

are public events and that what transpires in a courtrooin is public property, ironically, 

conclusions previously enunciated by the U.S. Supreme "A deinocratic system of 

government is not the safest forin of' government, it is just the best Inan has devised to date, and 

it works when its citizens are informed about its w o r ~ t i n ~ s . " ~ ~  

Chandler v. Florida 

In the wake of the monun~ental Post-Nen~.rn~eeIc decisions and amended court rule came 

the U.S. Supreme Court ruling access advocates craved. After undergoing drastic composition 

changes, the high court made its precedential decision on cameras in the courtroom ollly one year 

after Florida created a presuinption of allowing cameras, ruling that courtroom access is a 

48 Id. at 781 (emphasis added). 
49 Id. at 779. 
50 Id,; Tlte Florida Tinzes-Uizioit v. Sfale, 747 So.2d i 030, 1031 (Fla l st DCA 1999). 
51 D'Alemberte Interview, suprn note 45 
52 Iiz re Petitioiz ofPo.st-Nei~~sweel(c Slntioizs, 370 So.2d at 780; See e.g., Slteppm-d v,  

Mnx~~~e l l ,  384 U.S. 333 (1966); Ertes 11. Texans, 381 U . S  532 (1965); Craig 11. Hnrizey, 
33 1 U.S. ,367 (1947). 

53 Iit re Petitioiz ofPost-New.su~ee1c Slntioizs, ,370 So.2d at 78 1. 



constitutional right under the First While not explicitly creating a First 

Amendment right for the media to televise proceedings, the Richnzorzd court condoned the 

practice.j5 Criminal trials in tile United States and in England have always been presumptively 

open, wrote Chief .Justice Warren Earl Burger, and "absent an overwhelming interest articulated 

in findings, the trial of a criminal case must be open to the Burger was no advocate of 

journalism, either5' The camera movement had gained steam. 

.Just as Florida in 2000 was at the forefront of the debate to permit broadcast of Supreme 

Court so it was in 1981 in the debate to allow camera coverage inside ary 

courtroom in the country Florida was one of only a handful of states that, by rule, permitted 

broadcast of a crilninal trial over the defendant's objection.59 The constitutionality of this 

Floiida p~ovisioil came to a head in front of the Supreme Court. On Januaiy 26, 1981 the 

Supreme Court ruled 8-0 that televising the highly-publicized burglary conspiracy trial of two 

Miami Beach police officers over their objections pursuant to this Florida pro-ca~nera ~ u l e  did 

not violate the Due Process Clause of the Fourteenth A i n e i ~ d ~ n e i ~ t . ~ ~  

This landillark decision affirmed the right of each state to allow electronic coverage of 

criminal trials without the consent of the defendant 6i  Writing for the Supreme Couit in its 

landmailc decision in Char7dler 11 Florida, Chief Justice Wa~ren E Burger opined that, despite 

See Maness, supra note 25, at 136-37 (citing Richnzond Newspapers IIIC 1' Jfirgitzia, 448 
U.S. 555 (1980)). 
Maness. str~ra note 25. at 137. . . 
Id (citing Riclzliior?d Neivspapers, 448 U S. at 565-67); Richnzorzd Nei4i,spapers, 448 U S 
at 581. 
See Steven Brill, Cour.troom Ca17zeras, 72 NOJX DAME L. R E V .  1 181,1188 (1 997). 
See discussion siipra notes 1-6; see Bzrslz 11 Gore, 53 1 U.S. 98 (2000). 
Audrey Winograde, Car?zera.s irz tlie Coirrtroonz. IVlzose Riglzt is it A~zywa~,? 4 SW. J .  L .  & 
TRADE AM. 23,26. 
Strand, szrpra note 29; Cliandler v. Florida, 449 U.S. 560 (1981). 
Platte, supra note 31, at 175. 



the inevitable risk of juror prejudice by news coverage, the risk "does not justify an absolute ban 

on news coverage on trials by the printed media; so also the risk of such prejudice does not 

warrant an absolute constitutional ban on all broadcast coverage."62 

The Court in Cltarzdler - and to the present -has not held that the First Amendment 

confers to joun~alists an absolute right to bring camera into  courtroom^.^^ Rather, any First 

Amendment right of access is qualified and must yield to the defendant's fundamental Sixth 

Amendment right to a fair With that said, the Cltalzdler court shifted the burden from the 

media to the defendant to prove that cameras in the courtroom compromised a fair trial,6s 

Absent a defendant coming forward with specific evidence of prejudice that would implicate a 

violation of his due process rights, the Clzalzdler court held that camera presence is not 

unconstitutio~~al, thus solidifying the media's right to bring cameras into c o u r t r ~ o r n s . ~ ~  

Chief lustice Burger further opined in Cl~nncilri-: "Dangers lurk in this, as in most 

experiments, but unless we were to conclude that televisioi~ coverage under all conditions is 

prohibited by the Constitution, the states must be free to expe~irnent."~' And experiment they 

already were. At the time the Supreme Court ruled on Cltnrzdler, Florida had been one of 

twenty-nine states which had adopted at least experimental rules allowing some form of camera 

accessGa Not only did the Clzandler ruling pave the way for states to experiment, it also 

Elizabeth A. Stawiclti, Tlze Future of Calneras in the Cotrrts. Florida Stozshine or .Judge 
Judy, 8 U. PI=. J. TECH. 1.. &POL.'Y 4, 11.29 (citing Clznrtdler, 449 U.S. at 575). '' Gregory I<. McCall, Cnr~zeras irz the Crintinnl Cotlr-troorn A Sixth Ar~zeltdltzelzt Altnlysis, 
85 COLUM. L. REV. 1546,1560. 

64 Joshua Sarner, Jzrstice, Talie nwo. Tlte Colztiltuilzg Debnte Over Carnems in the 
Cotrrti-oonz, 10 SETON HALL. CONST. L.J. 1053, 1058. 
Maness, st'pi-a note 25, at 138; Clza~zdler; 449 U.S. at 575. 

66 See McCall, supra note 63, at 1551 
67 Clza~zdler-, 449 U.S. at 582. 

Samer, strpra note 64, at 1072., 



influeilced the American Bar Association, the national representative of the legal profession, to 

alter its previously unwavering stance against cameras.69 After the Cha~zdle~+decision in 198 1 

the ABA finally lightened its ban on cameras in the courtrooin that had stood strong since its 

inception of Canon 35 in 1937.'' Canon 35 was modified at that point to allow some use of 

cameras in the courtroom under the supervision of each state's highest court." 

Press Enterprise v. Superior Court 

The Supreme Court of the United States further cemented the presuinptioll of openness in 

courtrooms five years after Cl1a17dler.~~ In Pre.ss-E~zterpri.se Co. v. Szperior Court, the Court 

fiamed the burden a defendant must meet before a judge can ban the electronic media from the 

proceedings.73 To be gxanted a closed courtroom, a defendant must first demonstrate the 

existence of a "substantial probability that [his] right to a fair trial [would] be prejudiced by 

publicity that closure would prevent."74 Second, a defendant must deino~lstrate that "reasonable 

alternatives to closure caimot adequately protect the defendant's fair tiial rights." 

Since 1979, Florida courts have left the caineras decision to the sou~ld discretion of the 

presiding judge." The Post-Ne~~~.s~~leelc Court articulated the burden a defendant in Florida must 

overcolne to bar cameras: 

69 S.L Alexander, University of Florida, Curiozr.s History: Tlze ABA Code ofJudicia1 Ellzics 
Ca~zoiz 3.5, Paper Presented to the L,aw Division at the Alulual Meeting of the Association 
for Education in Journalisin and Mass Corninunications, Portland, Oregon (July 1988), at 
6, nvailnble at 
l1ttp:Nwww.eric.ed.gov/ERICDocs/data~ericdocs2sql/contentstorage 01/0000019b/80/1 
d/a7/20.pdf; See American Bar Association website, http:~www.aban~t.orgiabout (last 
visited July 20,2008). 

70 Alexander, stpro note 69. 
7 '  Id. at 6, 20. 
72 See Press-Enterprise Co. 1, Szrperior Coza.t, 478 U S  1 (1986). 
73 Sarner, s tpra note 64, at 1079. 
74 Id (quoting Press-Ei~ter.pri.se Co., 478 U.S. at 14)., 
7s 

I11 re Petitio~i ofPost-Newsweelc Statio~zs, 370 So.2d at 779. 



The presiding judge may exclude electronic media coverage of a particular 
participant only upon a finding that such coverage will have a substantial effect 
Gpon fhe particul&. individual which would be qualitatively different from the 
effect on members of the public in general and such effect will be qualitatively 
different from coverage by other types of media.76 

PART I11 

THE DEBATE 

The unending debate over cameras in courtrooms hinges on two constitutional provisions 

and the conflicting fundamental rights they protect: the public's First Amendment light of access 

vs. the defendant's Sixth Amendment right to a fair Commelltators rage on in debate over 

these seemingly adverse amendments, often overlooking their positive interplay. I11 the context 

of allowing media coverage of court proceedings, the First and Sixth amendments are in fact 

"mutually Media presence in courtrooms provides a check on arbitrary 

govenlinent power, thereby strengthening the defendant's right to a fair trial.79 .~ury presence in 

courtrooms vindicates the public's right to free speech and to criticize the 

While most pundits choose to turn a blind eye to the mutuality of these amendments, the 

respective constitutional arguments must be given cledence When states such as Florida pennit 

a defendant to illustrate to a judge how camera coverage would prejudice the proceeding, a 

balance is struck between the defendant's Sixth Amendment rights and the public's First 

Amendment rights. Media rights to accessing courtroom proceedings sllould not be unfettered8' 

76 I d ;  Florida 1 .  Pnliiz Bench Newjspaper,~, Iizc., 395 So. 2d 544 (Fla. 1981). 
77 Maness, supra note 25, at 1% 

m at 157. 
79 Id 

Id. (citing Aldil Reed Amar, Tlze Bill of Riglzts. Creatioiz aizd Recon,strt~ction (1988) at 
2.3: "It becomes even more clear that popular speech was the paradigm of our First 
Amendment when we recall its historic connection to jury trial: popular bodies outside 
regular government would protect popular speech criticizing government."). 
Winograde, supra note 59, at 39. 



If a defendant illustrates how cameras will render his trial unfair, this qualified First Amendment 

right of themedia must yield to the Sixth Amendment right to a fair trial." 

A. Camera Proponents 

1. Extralegal Check 

Historically, trials were public events in order to provide a check on oppressive and 

arbitray government action.83 The public - and the press beginning in the eighteenth century - 

provided an "extralegal check" on judicial rn isbehavi~r .~~ While fear of governlnental tyranny 

has waned since the time of our nation's founding, the importance of lteeping tabs 011 the judicial 

system is still a concern. Today, this concern is quelled by media presence -America's watchful 

eye." Widespread viewership of trials ensures piocedural rights are upheld and justice is 

administered equally.86 Justices of the highest court in the land understand the importance of 

judicial oversigl~t. The Court has opined that electrunic coverage of criminal trials is central to 

the "common core purpose" of the First Amendment, "assuring freedom of co~nrnunication on 

nlatters relating to the functioning of 

As stated by Justice Harry Blaclc~nun: 

It has been said that publicity "is the soul ofjustice." And in Inany ways it is: 
open judicial processes, especially in the cri~ninal field, protect against judicial, 
prasecutorial, and police abuse; provide a means for citizens to obtain information 
about the criminal justice system and the perfor~nance of public officials; and 
safeguard the integrity of the courts. Publicity is essential to the preservation of 
public confidence in the rule of law and in the operation of courts. Only in rare 
circumstances does this principle clash with the rights of the criminal defendant to 

'' See id. at 40 (citing In re Dow Jailer & Co , 842 F2d 60.3, 609 (2d. Cir. 1988)). 
83 Maness, s~rpi-a note 25, at 159. 
84 Id 
85 See id at 160. 
86 Winograde, supra note 59, at 28. 

McCall, szp-a note 6.3, at 1559 (quoting Richinoild Newspapers, Iizc 1,. Tfirginia, 448 
U,S. 555, 575 (1980)). 



a fair trial so as to justify exclusion. The Sixth mid Fourteenth Amendments 
require that the States take care to determine that those circumstances exist before 
excluding the public from a hearing to which it otherwise is entitled to come 
freely.88 

2. Public Education 

The prevailing argument proffered today in support of cameras in the courtroom is that 

broadcasting court proceedings educates the American public.89 In modem America, the public 

increasingly utilizes the media as an educational source; broadcasting judicial processes and 

proceedings plays a crucial role in teaching the public about the judicial institution, its activities 

m~d its decisions, its strengths and its faults.90 And Alnericalls need the electronic media. Only 

forty-three percent of Americans can name one justice of the Supreme Additionally, 

Americans are widely uninfolmed regalding the workings of their court systems 9 h n  educated 

citizenry must have the ilecessaly tools to shape laws and procedures and their irnp~ementation~~: 

Gavel-to-gavel broadcasts repiesent legal events with a sense of realism that cannot be 

accolnplished by the traditional print 

While the cases that make the airways today are often those that are particularly 

tluilling,gs the mole cameras become a common fixture in courtloo~ns the 111oie the run-of-the- 

mill cases will be broadcast. At that point, courtroom cameras will captu~e the true judicial 

Ga~znett Co , IIIC. 1'. DePasqtmle, 443 U.S. 368,448 (1979) (Blaclanun, J , dissenting). 
Maness, .szpra note 25, at 161 
See id; ELLIOTE. SLOTNICI< & JENNIFER A. %GAL., TEL.EVISION NEWS AND THE SUPREME 
COURT: AL.L.TI-ENEWS THAT'S FIT r0 AIR? 5-6 (Cambridge Uiliversity Press 1998); see 
also JEFFREY J. HUNT, CAMERAS LN THE: COURTROOM 1 (2003) " ..cameras in the 
courtroom are an illdispensable tool for disseminati~lg illforination about the judicial 
system to the public, ..." 
See Maness, supra note 25, at 172,11.407 
See Winograde, supra note 59, at 28. 
Id. at 28-29. 
See SLOTNICI< & SEAL., szpm note 90, at 7, 
See Henry F Fradella & Brandon Burke, Fioiiz tlze Legal Literature. 43 NO. 5 CRIM. LAW 
BUL.L.ETIN 8, n 15- 16 (2007). 



experience. Before the llostility to cameras in the courtroom more fully subsides, Americans 

lnust resort mainly to television programs such as Judge Judy and even Laiv & Order as a 

misplaced barometer against which all judicial proceedings are judged.96 If a network such as C- 

SPAN expanded its scope to include unedited coverage of the bench as it does the legislature, the 

judiciary would no longer be rendered the mysterious third branch." Such gavel-to-gavel 

coverage ofjudicial action would put to rest any fears of sensationalismq8 and the Ame~ican 

public would benefit by a more comprehensive understanding of their judicial ~ys tem.~ '  

One need only look to the first live televised broadcast of a federal court proceeding to 

understand the educational potential of judicial broadcasts.100 An appeal of an Air Force drug 

conviction, the C-SPAN airing included interviews with lmowledgeable witnesses and a 

nationwide call-in segment, in addition to the oral arguments, to create an educatiollal 

package.I0' The public in a democratic society deserves such an opportunity to view witnesses 

and personally judge their credibility, as well as watch the interplay of the valious pa~ticipants. 

The A~nerican Bar Association - which for decades vehemently opposed letting cameras 

into America's courtrooms - today openly endorses more experimentation of camera coverage in 

'6 See id, at 11.9, 12-13. 
97 See Strickland & Moore, supra note 27, at 434; see Winograde, .supra note 59, at 28. The 

judicial branch is the area of government activity about which the American public 
ltnows so little. 

98 Id 
" Henry Schleiff, Gnzeras iiz the Coza.lr.oonz: A View in Support 0JMor.e Acce,~,~, 28- FAL.L. 

Hw. Rrs. 14(2001). Court TVbetween 1991 and 2001 "nationally televised more than 
730 trials and legal proceedings, giving millions of Americans the opportunity to see 
firsthand our nation's judicial system at work." 

'0° See Fradella & Burke, sirpr-n note 95, at n.58. 
' O f  Id at n.59. 



federal c o u r h o o m ~ . ' ~ ~  The ABA understands the accountability and education electronic 

coverage brings to Americans: 

Courts that conduct their business ovenlv and under oublic scrutinv vrotect the . . - .  
integrity of the federal judicial system by guaranteeing accountability to the 
people they serve. Judicial proceedings that are accessible and visible benefit the 
public because of the invaluable civic education that results when citizens witness 
federal courts in action Ultimately, we all benefit because infom~ed, engaged 
and civic-minded citizens are central to the vitality and preservation of our 
democratic institutions Io3 

3. Unfiltered Information 

Camera opponents argue that trial coverage by the traditional print media is sufficient to 

provide the public with all the information it needs about the judicial process I u 4  They claim the 

broadcast news media distort courtroon~ events by editing all but a few snippets and by focusing 

only on the most provocative footage.lo5 But a camera cannot lie. While a nporter, who may or 

may not be educated on the legal process, itlternalizes the information and might relay a biased 

syllopsis to tile public, the camera is a mil-ror that reflects back the truth Should federal courts 

open their doors to cameras and the American public,'06 C-SPAN is poised to provide gavel-to- 

gavel coverage of its proceedings, devoid of misleading editing or inaccurate analysis.lo7 

Moreover, permitting camera coverage enables news organizations to pool audio or videotape 

This collaborative effort increases accuracy in reporting.'08 

Io2  Letter fro111 Robert D. Evans, Director, American Bar Association, Governmental Affairs 
Office, to Arlen Specter, Senator (Nov. 17, 2005), [hereinafter Evans Letter] mailable at 
http://www abanet org/poladv/letters/judiciary/05 1 11 7letter - cameras.pdf. 

lU3  Id 
Io4  Christo Lassiter, Ptil the L,eiz.s Cap Baclc or? Carizeras irz tlze Cottrtrooiiz: A Fair Pial is at 

Slake, 67-.JAN. N.Y. ST. B.J. 6, 11 (1995) 
'05 See id 
'06 See discussion ir2fi.a notes 186-89. 
lo' Carneras irz  the Courtrool~l: Hearirrg Before tlze S Conzriz, orz the Judiciary, 109th Cong. 

99 (2005) (testimony of Brian P. Lamb, Chairrnan and CE,O, C-SPAN Networlcs) 
'08 Cocluan Hearing, .strpra note 7., 



B. Camera Opponents 

1. Prejudicial Effect 

The critics of broadcasting trials employ an arsenal of arguments to refute the efficacy of 

cameras in courtraorns. In modern America, each of these concerns is addressed by safeguards. 

The Sixth Amendment guarantees defendants the right to a fair trial,'09 and states have adopted 

rules to ensure the fair administration of justice. For example, in Florida, the media are 

prohibited from recording or. broadcasting any court conferences, be they between client and 

counsel or counsel and bench, to protect the defendant's right to ~ o u n s e l . ' ' ~  

Camera opponents argue that the mere presence of a camera will prejudice the jury, 

witnesses, and/or the judge. ' ' I  However, defendants are armed with numerous procedural 

shields to ensure fairness: opportunity for continuance, opportunity for change of venue, voir 

dire, and the possibility of ruling for a mistrial or reversal on appeal.,'" In regards to appellate 

coults in particular, the prejudice argument is faulty. Because witnesses and jurors are not 

involved in appellate proceedings, they cannot be influenced by camera pre~ence ."~  

As vigorously as camera critics argue, they cannot negate studies which i~lvariably show 

that cameras in courtroo~lls simply do not make proceedings Studies widely conclude 

that camera presence has not unfairly prejudiced proceedings, nor has it had a negative impact on 

lo' Winograde, supra note 59, at 33. 
" O  Fla. R. Jud. Admin. 2.450(g) (2008)~ " '  See Maness, rtrprn note 25, at 162. 
' I 2  Id "' See Colul, stpm note 1, at 167; See discussioll i1lJi.a notes 186-99 (noting that only two of 

the thilteen federal circuit courts of appeals permit camera coverage despite positive 
feedback from federal cameras in the courtroom experiments)., 

' I 4  See Colm, s ~ p r n  note 1, at 167. 





Even the American Bar Association, whose defunct 19.37 Canon 35 had banned cameras 

in courtrooms for nearly 50 years, acknowledges the widely positive reviews of camera-in-tlie- 

courtroom expe~iments . '~~ 

2. Courtroom Sanctity Jeopardized 

Tile argument that media presence is detrimental to the sanctity of the courtroom is not 

without merit. Sensational coverage of somejudicial proceedings occasionally sets an 

unfavorable example for otherwise responsible j o u n ~ a l i s m . ~ ~ ~  Carne1.a opponents argue that sucli 

coverage bastardizes the judicial process.'24 Supreme Court Justice Anthony ICennedy similarly 

inisconstrued the effect of cameras in the courtroom, stating in 2007 that broadcasting Supreme 

Court arguments could "undermine substantive legal discussion and lead tlie justices to speak in 

'sound  bite^."'"^ But for every disrespectful cameraman or out-of-context video clip there will 

be numerous conscientious journalists and quality networks such as C-SPAN covering trials 

around the country. A judge for the Ninth Circuit Court of Appeals - one of only two federal 

circuits that allow camera access - noted that not every case for which the media have requested 

access involved "flashy" 

122 See gerzerally discussioll surpra notes 102-03. The ABA for decades vehemently opposed 
cameras in the courtroom; Evans L.etter, szlprzl note 8 9  "During tlie 1970s, many state 
courts started to permit electronic coverage of judicial proceedings As courts gained 
experience and technology improved, the vast majority reported favorable results."; 
Alexander, rirprn note 69. 

123 See Maness, supra note 25, at 173-74. 
124 See Little, stcpva note 30, at 32. ". ..Court TV doesn't just show trials, it "packages" them 

as entertainment, complete with salacious teasers and color commentary. Trials are 
presented more like football games than as serious civic exercises." 

125 Fradella & Burke, supra note 95, at 11.4.3. 
126 Cn~~ze~.as irz Cite Cour.tr.oo7tz Heaving Before the S. Cot7zn1 otz tile Jzrciicinrj~, 109th Cong. 

114 (2005) (testimony of Diarmuid F. O'Scannlain, United States circuit'Judge, United 
States Court of Appeals for the Ninth Circuit) Also noting at 11 7 that his experience as a 
ludge with camera coverage has been "overwhelmingly positive." 



Moreover, courts riglitfully rarely broadcast certain proceedings.'27 For instance, all 

states ban audio pickup or broadcast of attorney-client  conference^.'^^ States usually prohibit or 

limit coverage of proceedings involving juveniles, victims of sex crimes, and domestic 

re1ati0ns.I~~ 

Thougli traditionalists may not agree with cameras in courtrooms, Americans 

exceedingly get their news from television; coverage of the judicial branch should be no 

different.I3O The media are adept at agenda-setting and relaying only socially important news to 

greater society. The more pennissive courts become regarding camera coverage the more tlle 

media call pr.ovide comprehensive coverage of socially important litigation., 

For example, during a fifteen-year span of the civil lights movement, the New Yorlc Tin1e.s 

covered ninety-nine percent of the race discrimination cases.13' In 1999, New York City Mayor 

Rudolpll Guiliani praised the televising of a case where four plain-clotl~es police officers shot 

and ltilled a West African immigrant.132 Many in New York had feared a violent reaction if the 

officers were acquitted, but any such response to the eventual acquittals were pacified because 

camera presence allowed tlle public to see the process and understand its ~a in ie s s . '~ '  

"I believe that the fact alone - the camera and the television coverage of [the trial] -has 

changed the minds of a lot of people about what happened, and again, reminds of us the wisdom 

127 Anne E. Skove, Media Coverage ofstate Cozo.1 Proceeclirzgs kle~~~orarzdt~r~z: Carllerrrs irz 
the Cozo-ts, NATIONAI. CENTE,R FOR STATE COURTS, available aI 
http:/lwww.ncsconline o r . g / W C / P u b l i c a t i o n s / / M e ~ n o s / C a m e r a C t P ~  
(January, 2007). 

128 Id ; Fla. R. .lud. Admin. 2.450(g) (2008), 
1 2 h l < o v e ,  rzpra note 127. 
I3O See Winograde, supra note 59, at 30., 

SL.OTNICK SE.GAL., supra note 90, at 1 1 ., 
132 Schleiff, s1ql.a note 99, at 14-15, 

Id 



of trial by jury," said Mayor ~ u i l i a n i . ' ~ ~  There is no reason tliat television cannot provide t l ~ e  

same level of coverage today once offered by the traditional print media 

Opponents further claim that lawyers and judges will grandstand for the cameras, 

concerned more with entertaining viewers than with zealous advocacy or impartial decision. 

making. But, for every Judge Larry seidlin,I3' there will be countless lawyers and judges 

concerned strictly with upholding the law. The extensive 1978 survey ofparticipants following 

Florida's one-year pilot program clearly reflected that cameras had little or no effect on trial 

par.ticipants, with ninety to ninety-five percent of judges surveyed reporting that jurors, 

witnesses, and lawyers were not at all affected by the cameras when carrying out their duties.i36 

.3. Disruption 

Critics have also long argued that cameras physically disrupt court ploceedings. 

However, even t h e e  decades ago when technology was underdeveloped by today's standards, 

the Florida Supreme Court in Post-Neiasn~eek balked at the notion that cameras disturbed the bial 

process. After considering t11e Florida camera pilot program survey results, as well as other 

comments, the court noted that potelitial disruption was no longer a concern: 

[i]t is apparent that througll application and enforcement of the staiidards imposed 
by the Court during the pilot program, physical disturbance was so lninimal as not 
to be an arguable factor. Technological advancements have so reduced size, 
noise, and light levels of the electronic equipment available that cameras can be 
employed in courtrooms unobtrusively. The standards adopted by the Court 
vested in the chief judges the means to position electronic media representatives 
in locations which would be least obtrusive while permitting reasonable access to 

'34 Id" at 15 
13$ See Ann O'Neill & Kate Icing, lfAlina Nicole Srnitlz Case is a Ci l~us ,  Judge is 

Ri~ig~iiastel., CNN, Feb. 22,2007, mlailable at 
http://www.c1~n.com/2007/L~AW/02/2I/judge.lany/index.html?eref-rss~topstories Judge 
Seidlin received wide criticism for his antics while presiding over a case wherein the 
status of the remains of deceased fonner model Anna Nicole Smith were in dispute. 

136 In re Petitiorz ofPost-Nei~~siveelc Statiorrs, 370 So.2d at 776. 



coverage. Furthernore, the standards wit11 respect to pooling and resolution of 
media disputes appear to have proved workable during the pilot period.137 

Canleras are not the bulky equipment they once were, and modem electronic equipment 

is small and u n o b t r ~ s i v e . ' ~ ~  Snaked wires and spotlights are no longer a concern.13g Technology 

has advanced exponentially since the era when cameras were banned under American Bar 

Association Canon .35.I4O The media today can completely obscure cameras and equipment and 

special ligl~ting is no longer needed.14' 

Moreover, states have enacted rules directed at inedia personnel behavior and equipment 

ope ra t io i~ . '~~  For instance, the Florida Rules of Judicial Administration are drafted to ensure 

courtrooln decorum and prevent  distraction^.'^^ First, the Rules allow an appellate court judge to 

permit only two portable television cameras and a trial judge to permit only one television 

camera.144 Second, they autl~orize up to two still cameras and an audio system for radio 

broadcasts in all proceedings.'45 Third, the Rules permit only one still photographer and one 

television camera operator into Floiida courtrooms, and further curb distraction by requiring that 

photograpllers and camera operators remain in one fixed position.146 

Id at 775. 
See McCall, .supra note 63, at 1561; C o c l ~ a n  Hearing, szrp1.a note 7, 
Sarner, supra note 64, at 1058 
See McCall, sz(pr-a note 63, at 156 1; see text accompanying strpra note 27. 
Id. 
Id 
See gelzerally Fla. R Jud. Admin. 2.450 (2008). 
See id. at (b)(l); RTNDA, TWE ASSOCIATION OF ELE~CTRONIC JOURNALISTS, Freedollz of 
Iizfarlnatio~z, Cnnzeras in the Court: A State-by-State Guide, 
http:Nwww.rtnda.org/pages/~nedia~items/cameras-in-tl~e-court-a-state-hy-state- 
guide55 pllp#FL (last visited Aug.. 16, 2008). 
See Fla. R. Jud. Admin. 2.450(h)(2-3); RTNDA, szpra note 1.30. 
Fla. R. dud. Admin. 2.450(b)(1-2), (d)(l-3). 



PART IV 

PRESENT STATUS OF CAMERA ACCESS TO COURTROOMS 

A. State Courts 

1. Other State Court Access 

The year 2001 marked a milestone for the cameras in the courtroom movement. With a 

favorable ruling by the South Dakota Supreme Court that year, every state recognized the 

public's right to camera coverage in the courtroo~n.'~' Today, all fifty states allow some level of 

audiovisual coverage in their courts; the District of Columbia, however, still bans cameIas in 

both trial and appellate proceedings.148 

That said, each state's rules goveining electronic coverage v a ~ y  immensely.'49 Forty- 

t h e e  states permit electronic access at the trial level; six states allow coverage of only appellate 

proceedings.'50 Thirty-seven states allow cameras in criminal trials."' Thirty-six states have 

per~nanent rules approving cameras for both trials and al~pellate cou~-ts.'~%ew Yorlc came into 

the spotlight in 2003 when Court TV challenged a longstanding New York law prohibiting 

14' Bruce Moyer, Cozn-troon? Cnnzerns Lcgislaliolz Could Pass Collgress, 48-JuL.. FED. LAW. 
6, 14 (2001); ROGE,R L,. SADL,ER, E ~ . ~ ~ ~ ~ ~ ~ ~ ~  MEDIA LAW 367 (Sage Publications) 
(2005). Mississi pi also in 2001 authorized electronic coverage in its coui-trooms, ! becoming the 49' state to do so, 

14' NATIONAL. CENTER FOR STATE COURTS, CAME~RAS IN TI-IE COURTS: SUMMARY OF STATE 
COURT RULES, [hereinafter STATE COURT RUL.ES] nl~nilable ot 
I~lfi- ' .:// ' l~~m~ rlcsconli~ze. or.g/Tf'C/Pzrblicntio~z~s/KIS~Cn~t~el.nP (2002); Calizeras in 
Cotlrt, supra note 15. 
Id 

'50 Cochran Hearing, .supra note 7; Berlin Testimony, supra note 118, at 65. 
I s '  Id.; STATE COURT RULES, supra note 148. 
152 STAIE COURTRULES, strpra note 148. 



cameras from its criminal trials. The Manhattan Supreme Court ultimately upheld the law, 

ruling that the ban did not violate the First ~ r n e n d m e n t . ' ~ ~  

2. Florida Court Access 

Florida has embraced openness in its courtrooms.155 Cameras are allowed in Florida 

courtrooms at both the trial and appellate levels, in both criminal and civil proceedings.'56 A 

1994 amendment to the Florida Rules of .Judicial Administration expanded the media's right to 

broadcast courtroom activities. This arnendinent was a departure from the limited access 

prescribed by American Bar Association Canon 35 in that it provided the electronic media wit11 

general access to Flo~ida courtrooms; coilsent from participants is not required.'j7 

Should a judge utilize his discretion and issue an order that prohibits cameras from the 

proceeding, or from videotaping a particular participant, the media may appeal the order.Is8 111 

1997 the media utilized this appellate review after a Palm Beach Countyjudge issued an order 

prohibiting the media from photographing prospective or seated jurors during a criminal trial.I5' 

In WFTV, the Fourth District Court of Appeal ruled that the judge erred by restricting 

camera access without first giving the inedia notice and the opportunity to be heard and found 

the judge had not made the required findings. 16' The PVFTTf court rejected the state's argument 

that jurors are not "participants" envisioned by the Florida Supreme Court in 1979 when it 

Canzeras irz Court, stpro note 16 
Id 
D'Aleinberte Interview, szlpra note 45. 
See generally Fla. R. Jud. Admin. 2.450 (2008). 
See Id (Court Coinmentary, 1994 Amendment). 
Fla. R Jud. Adnlin. 2.450(i) (2008), 
PVFTI/, Iilc 11 State, 704 So 2d 188 (Fla. 4th DCA 1997); see 112 re An~end~nel~ts to the 
Rziles ofJzlclicio1 Adl~zillistr-ntion, No. SC05-173, at 8 [hereinafter I11 re Arizerzdrizerzt.~] 
(Fla. Nov. 3, 2005), 
JVFTV, 704 So.2d at 191. 



articulated the burden a defendant must meet before a judge may prohibit cameras from the 

courtroom. ''I 

Florida courts continue to utilize this standard established in IIZ re Post-New~,s~~eelc: 

The presiding judge may exclude electronic media coverage of a particular 
participant only upon a finding that electronic media coverage will have a will 
have a substantial effect upon the particular individual which would be 
qualitatively different from the effect on members of the public in general and 
such effect will be qualitatively different froin coverage by other types of 
n~edia."~ 

Thus, judges may only prohibit videotaping of jurors -just like with witnesses, parties, or 

attorneys -upon a proper showing of prejudice. 

IVFTV adhered to Florida Supreme Court precedent which holds that a precondition to an 

order excluding or limiting media coverage of a trial is a noticed evidentiary heajng at which 

media representatives have a fair opportunity to be heard.'63 The Florida Supreme Court also 

ruled that photographing jurors in a cour.troom did not violate the defendant's right to a fair 

tria1.IG4 Accordingly, the Florida Supreme Court in 2005 rejected a proposed amendment to its 

Florida Rules of Judicial Adlninistration that would have added to its electro~lic coverage rule a 

provision authorizing a pl.esiding judge the discretion to prohibit the pl~otograpl~ing of jurors' 

l G '  M at 190; 111 re Petition ofPo.st-Ne~~.s,~~eeIcStatio~~s, 370 So.2d at 779; see i1lfj.n p. 11. 
162 In 1.e Petition of Post-Ne~~sweeli Stntio~zs, 370 So.2d at 779 (emphasis added). 
I h 3  See State ,i Green, 395 So2d 532,538 (Fla. 1981); State v. Palnz Bench Ne~.l~.spnpe~s, 

IIZC., 395 So.2d 544, 548 (Fla. 1981). 
4Izal~e.z 12. Stnfe, 832 So 2d 730 (Fla. 2002); see nlso Tlze Sarasota Herald-Tribtuze i r  

State, 9 16 So.2d 904 (Fla. 2nd DCA 2005) (court's order prohibiting news media from at 
any time taking photographs or video offaces of the prospective or seated jurors operated 
as a prior restraint 011 speech). 



faces. '65 The rule would have permitted judges to ban electrunic media coverage without first 

giving the media an opportunity to 0 b j e ~ t . l ~ ~  

That s a n e  year, the Florida Supreme Court rejected another proposed change to its 

technological coverage rule that would have negatively infringed on the public's right of 

access.16' The proposed rule would have authorized the presiding judge to close certain 

proceedings he felt imposed on participants' privacy.'6s The broadly drafted rule would have 

given judges too much discretion and could serve to block the media &om newsworthy 

proceedings.'69 

3 .  Florida Access in Relation to Other States 

While state rules vary fioin the permissive to somewhat restrictive regarding the level of 

electronic media access to coultrooms, Florida rules regarding access ale among the most 

plogressive in the c o u n t ~ y . ' ~ ~  Unlilce Florida, which gives its judges broad discretioil in allowing 

electlonic inedia coverage, inany states eithe~ require judges to get the consent of certain 

'" See Irz ~e Arne~zdnze~zts, strpra note 159 
Berlin Testimony, supla note 118, at 69; Associated Press, Florido High Corrrt N i x s  
Proposed Cozri-troom Canzero Restrictiolzs, FIRST AMEN~MENI CENTER,  Nov. 4, 2005, 
http://www.firstainei1dmentcenter.org/news.aspx?id=1602.3, 

16' See In re Anle1zd11zents, supra note 159; Barbara W. Wall, State Court,s Back Canzeras irz 
Courtroortz, Corzgress Co~zsidexs Isstre, available at 
I~ttp://www.gannett.co1~l/go/newswatcll/2005/nove1nber/~1w1118-4 htm (last visited July 
29,2008). '" 812 re Anzeizdrlzerzts, szrprn note 159 Proposed Rule 2 170(a)(iii) would have expressly 
recognized the ,judge's authority to "protect rights of privacy and prevent disclosure of 
privileged and confidential matters" stemming from electronic coverage; Wall, s~rpm 
note 167. 

' 6 9  Wall, supra note 167. 
See RTNDA, szrprn note 144. 



participants before they permit camera coverage, or prohibit coverage when participants 

object.17' For example: 

Alabama: Judges need affirmative written consent from accused persons.'72 

Arkansas: Courts must inform witnesses of their right to refuse having their 
photographs taken.I7' 

Delaware: Consent is required of both parties and w i t n e ~ s e s , , ' ~ ~  

. Louisiana: Courts may prolubit or limit coverage if a party files a written 
~bjection."~ 

Maryland: Trial courts require written consent of all parties except tlle 
gover~xnent . '~~ 

Massachusetts: Courts can prevent coverage if a palty so moves 17' 

Minnesota: Judges may allow coverage only if both parties and witnesses 
consent '" 

o Nevada: Judges may prohibit coverage o f a  party who wishes not to be 
photographed. '79 

0 Ohio: .Judges must inform victims and witnesses of the rigllt to object to 
electronic coverage. 180 

Olclal~oma: Judges must prohibit the photographing or bloadcast of any witness 
or pa~ty  who objects to the judge 18 '  

See generally NATIONAL CENTER FOR STATE COURTS, COURT-ME,DIA IIELATIONS, MEDIA 
COVERAGE: OF STATE COURT PROCEEDINGS, a~lnilnble at 
http://www.ncscon1i11e.orgNVC/Pub1ications/Me1nosiCalneraStCtProceedingsTab1e pdf 
(last visited Aug 17, 2008). 
Id. at 1 
Id at3.  
Id at 7. 
Id at 17. 
Id at 18. 
Id, at 19, 
Id. 
Id at 22,, 
Id, at 26. 
Id. at 28. 



Pennsylvania: Courts require consent from parties and witness in "appropriate 
cases"; they also ban coverage when parties or witnesses object.182 

Tennessee: Judges must suspend coverage of proceedings when the accused in a 
criminal case  object^."^ 

Vermont: Judges, either by their own motion or by a party's motion, may prohibit 
or limit coverage.lg4 

Virginia: .Judges must advise parties in advallce of the coverage, and may then 
ban coverage if the parties object.185 

B. Federal Courts 

1. District Courts and Circuit Courts of Appeal 

Currently only two federal appellate courts - the Second and Nintll Circuit Courts of 

Appeals - allow coverage of their proceedings Cameras are banned in fedelal t~ial  courts 18' 

This federal reluctance to allow camera coverage came unexplainably on the heels of a three- 

year Judicial Confelence of the United States caneras-in-the-courtroom pilot progall1 which 

yielded positive results The experiment, lun from 1991 to 1994, permitted camera coverage of 

civil appellate proceedings in the Sixth and Ninth Circuit, as well as in six federal trial courts.'88 

Camera coverage of criminal trials was not allowed 

A 50-page report issued by the Federal Judicial Center concluded that judges enteling the 

experimental program held generally neutral attitudes toward electronic coverage, but the 

Id. at 29. 
Id at .31. 
Id at 32. 
Id at 33. 
Fradella & Burlte, szrpra note 95, at n,.67. 
TIE THIRD BRANCH, NEWSL.EITER OF THE FEDERAL. COURTS, Court Secur-ity Bill Passes 
Iiotrse with Carnems in the Co~i~~troor~t Prol~isio~z, (Dec 2005), ni~ailable at 
http:Nwww.uscou~ts~gov/ttb/dec05ttb/legislationwaits/index2.html. 
Fradella & Burke, supra note 95, at 11.67. 
Sadler, supra note 147, at ,366. 



collective attitudes became more favorable after participating in the program,'90 and most judges 

who participated in the program reported favorable  experience^.'^' In addition, the Judicial 

Conference found "small or no effect of camera presence" on participants or proceedings during 

the program.'y2 The Federal Judicial Center also considered surveys conducted by twelve states 

before issuing its report.'93 The resulting federal survey reported that "the majority ofjurors and 

witnesses who experience electronic media coverage do not report negative consequences or 

concerns." 194 

Despite the success of the three-year program and the favorable report by the Federal 

Judicial Center, the Judicial Conference chose in 1995 to once again prohibit electronic coverage 

inside federal courts.'9S However, one year later the Judicial Conference lifted this absolute ban 

and reversed its prejudice against cameras.'" Beginning in 1996, federal appellate courts were 

authorized to pennit camera coverage. l Y 7  Despite this endorsement, only the two circuits 

previously cited have chosen not to ban cameras, while the other eleven have adopted policies 

Berlin Testimony, supra note 102, at 66 (citing FEDERAL. .JUDICIAL CENTER, EL.ECTRONIC 
MEDIA COVERAGE OF FEDERAL. CNR PR.OCE,E.DINGS: AN EVALUATION OF TI-IE PILOT 
PROGRAM IN SIX DISTRICT COURTS AND TWO COURTS OF APPEAL .38-42 [hereinafter 
FEDERAL. JUDICIAL. CENTER REPORT] (1 994). The twelve states were Arizona, California, 
Florida, Hawaii, Kansas, Maine, Massacliusetts, Nevada, New Jersey, New Yorlc, Ohio, 
and Virginia (emphasis added)). 
Cantems zit Coznt, s1tpr.a note 16. 
See Rebecca Leigh Casal, Can~erns i r z  the Courtroonz, 46-SEFT. FED LAW 22; Sadler, 
supra note 147, at ,366. T l ~ e  Judicial Conference is a federal agency responsible for 
setting policies for federal courts. 
Berlin Testimony, stcpua note 11 8, at 66. The twelve states were Arizona, California, 
Florida, Hawaii, ICansas, Maine, Massachusetts, Nevada, New Jersey, New Yorlc, Ohio, 
and Virginia (emphasis added). 
Id (citing FEDZRAL. JUDICIAL CENTER REPORT, szrpra note 190). 
Evans Letter, .supra note 102. 
Id ; Fradella &Burke, szrpra note 95, at n.66,n.70; Canzeras irz Court, stipr-a note 16. 
Fradella & Burke, ,supra note 95, at n 66, n.70; Canteras in Cotlrt, supra note 16. 



expressly prohibiting electronic coverage.'98 The Judicial Conference continues to overlook the 

favorable evidence regarding cameras in the courtroom and consistently opposes opening federal 

court proceedings to cameras.Ig9 

2. The U.S. Supreme Court 

The Supreme Court has never wavered on its stance to lceep its proceedings off the 

airwaves. This stance doesn't seem liltely to cllange anytime soon. At his 2005 confirmation to 

the Court, Chief Justice John Roberts claimed to be undecided regarding llis views toward letting 

in camera to the sacred chambers200 Chief .Justice Roberts later declared in 2006 that "[wle 

don't have oral arguments to sl~ow the public how we function." Lilcewise, .Justice Samuel Alito 

said at his Supreme Court confir~natioil hearing that he would keep an open mind to broadcasting 

argu~nents,.'~' He too soon had a change of l~eart and aligned with his High Court colleagues.202 

Supreme Court justices oft-preach how the judiciary is no more deserving of'privacy than 

its sister branches: 

The assumptioil that respect for the judiciary can be won by shielding judges from 
published criticism wrongly appraised the character of American public opinion. 
For it is a prized America11 privilege to speak one's mind, although not always 
with perfect good taste, on all public institutions. And an enforced silence, 
however limited, solely in the name of preserving the dignity of the bench, would 
probably engender resentment, suspicion, and contempt much Inore than it would 
ei111a11ce respect203 

I" Maness, supra note 25, at 151 
Moyer, s u p ~ a  note 147, at 6. 

200 Cohn, suyra note 1, at 164; The Associated Press, Clziej.J~istice Sajjs C0~o.t Not 
I~rterested iir Alloiving Cnrlrera.~, luly 16, 2006, available at 
11ttp://~ww.fir~ta1nei1dmei1tce~1ter.org/i1ews.aspx?id=17 16 1 

20 1 Id 
202 Id at 165. "'  bridge^ v. Califorizia, 314 US.  252, 270-71 (1941). 



Yet, at no time in modern history has a Supreme Court justice practiced what they 

preached by advocating for a reversal of the Court's archaic stance against electronic coverage. 

As so aptly stated by Barbara Cochran, President of Radio-Television News Directors 

Association, "The anachronistic, blanket ban on electronic media coverage of federal 

proceedings conflicts with the values of open judicial proceedings and disserves the people."204 

C. Congressional Intervention 

"People in an open society do not demand infallibility from their institutions, but 
it is difficult for them to accept what they are prohibited from observing."205 

In this vein, Congress has become increasingly disapproving of the federal courts' 

reluctance to permit cameras in thei~ courtrooms '06 While yet to any avail, Congress in the past 

nulnber of years has lnade lepeated attempts to open federal courtroorns to camera coverage in 

an attempt to minor the progless of states '07 Senator Charles Grassley, R-Iowa, made the filst 

congressio~lal attempt to open the fede~al courtroom door to canleras when he introduced the 

Sunshine in the Courtroom Act in 1 9 9 9 . ~ ~ '  

204 Cocluan Hearing, strpm note 7. 
205 Berlin Testimony, stpra note 1 18 (quoting Riclzlno~~d Ne~lspape,~ ,  htc, v Virginia, 448 

U.S. 555, 572 (1980)). 
'06 Fradella & Burke, supra note 95 at 11.68. 
207 See Ca~~lerar in the Cotwtroonz: Heari~zg Before the S Cor7111t. o ~ t  the Jtrdiciary, 109th 

Cong. 1 (2005) [hereinafter Specter Statement] (opening statement of Sen. Arlen Specter, 
R-PA). Sen. Specter notes that Senator Charles Grassley had cameras in the courtrooms 
legislation pending for the previous five years to allow electronic coverage in federal 
courts, illcluding the Supreme Court of the United States; see also Associated Press, 
Co~zgressi~ze~l Ptlslz Bill to Allow Cameras irz Federal Courts, July 13, 2001, available at 
http:llwww.Eieedomforum.org/templatesldocuetasp?documentID=l486. Rep., 
William Delahunt, D-Mass, and Rep. Steve Chabot, R-Ohio, co-sponsored the House's 
companion bill to the Senate's Grassley-Schumer bill. 

'08 Miller; strpra note 3, at 27. 



Senators Grassley and Chuck Scliumer, D-New York, reintroduced the Sunshine in the 

Courtroom Act i11 June 2001 after the first attempt died.209 The timing of the second bill was not 

coincidental, as the Supreme Court had only months earlier released audio recordings of the 

Bush and Gore election case immediately after oral arguments.210 The Act, which again failed to 

pass, would have authorized federal trial and appellate judges, as well as the Supreme Court, to 

pennit broadcasting and photographing in their. courtrooms."' The legislation was subsequently 

reintroduced - and failed to pass - in 2003, and again in 2005.'" 

But the cameras-in-the-courtroo~n movement at the Congressional level has not stopped. 

I11 2007 camera champions in both chambers of Congress once again introduced bills that would 

let the sun shine on federal courtrooms by way of electronic coverage. Sen. Grassley introduced 

the Senate's version ofthe bill - S. 352 - on January 22,2007 and Rep, Steve Chabot, R-Ohio, 

introduced the House's version - H.R. 2128 - on May 3,2007 'I3 As with previous attempts, the 

spo~lsors seek to pass this legislation so federal courts can mirror the permissive camera rules of 

state The Sunshine in the Courtroom Act of 2008 would be a mo~nentous change in 

that it would authorize television coverage in all federal courts, including the U S .  Supreme 

~ o u r t . " ~  In Marc11 of 2008 the Senate Judiciary Committee approved S.  352, which cun'ently 

209 Sadler, r2pr.n note 147, at 366., 
210 See id at 366; Bush 1). Gote, 531 U.S. 98 (2000). 
211 Sadler, szpra note 147, at 366; Specter State~nent, szrp~n note 207, at 3. 
212 Sadler, szlprn note 147, at ,367; Washington Briefs, On the Intersection of L.aw and 

Politics in the Nation's Capital, Cai1zeras iiz the Cour~~ooiiz Bill Appro1)ed b y  Seiznte 
Panel, [hereinafter Washington Briefs] 
http://wasl~ingtonbriefs.blogspot.com/?.008/0.3/came1as-in-courtroo~n-l~iil-passes.ht1nl, 
(Mar. 6,2008, 12:42 EST). 

* I 3  Sunshine in the Courtroom Act, S 152, 110tl1 Cong. (2008); Sunshine in the Courtroom 
Act, H R .  2128, 1 10th Cong (2007)., 

214 Id.; S. 352, .supra note 213. 
215 Washingtol~ Briefs, stipra note 212 



awaits debate in the Senate Chabot's bill passed through the House Judiciary Committee on 

October 24, 2007 by a vote of 17-1 1 and awaits consideration by the full ~ o u s e . * ' ~  

Even the American Bar Association - which has enjoyed a "long and cautious history" in 

regards to camera coverage of federal court proceedings - accepts the widespread positive results 

of camera experiments and the merits of cameras in the The ABA, the national 

representative of the legal profession, has supported the recent Sunslune-in-the-Courtroom 

~e~islat ion. ."~ The organization now seeks to permit cameras in every federal courtroom, 

including the Supreme 

The Sunshine-in-the-Courtroom Act of 2008 autl~orizes presiding judges in district 

cou~ts, circuit courts ofappeals, or the Supreme Court the discretion to "permit the 

photographing, electronic recording, broadcasting, or televising to the public of ally court 

proceeding over which thatjudge A judge is not allowed to authorize electro~lic 

coverage in any case in which he determines that such coverage would result in a violation of the 

due process rights of any party to the proceedi~~g.2'' 

Nor may a judge permit audio pickup or broadcast of attorney-client  conference^.^'^ 

Tl~us, the bill strikes a balance between the First Amendment concerns of the right of public 

access to judicial proceedings and the Sixth Amendment concerlls of the defendant's right to a 

fair trial. An in an attempt to assuage the privacy concerns of camera opponents, tlle legislation 

216 Id. 
217 Evails L.etter, supra note 102. "* Id ; See American Bar Associatioll website, http:Nwww.abanet.orglabout/. 
' I 9  The ABA would like to see more experime~ltation in federal courts before Congress 

mandates electronic coverage at the federal level. See Evans Letter, .supl.a note 102. 
220 S. 352, szqm note 21.3, at sectioll (Z)(b)(l)(A). 
''I Id. at section (Z)(b)(l)(B). 
222 Id at section (2)(b)(7). 



stipulates that a judge may also exclude coverage of certain individuals, including minors and 

witnesses.223 Also, unlilce Florida wherejudges may prohibit the broadcasting ofjurars' faces 

oilly upon a showing of prejudice, the federal act would automatically prohibit such coverage.224 

PART V 

CONCLUSION 

We live in a dynamic, ever-changing society. While change may not be immediately on 

the horizon, it should only be a matter of time before the Supreme Court modernizes and invites 

cameras into its c l~ambers '~~ and befo~e Congress passes the Sunsl~ine in the Courtroom Act to 

enable broadcast coverage of all federal court proceedings. Notwithstanding this slow response 

to inodeiuity at the federal level, every state in the 11atior1 has embraced camera teclu~ology to 

ensure public access to the judicial branch of govenlrnent. This article has illustrated that the 

public's right of access to the judicial process can be effectively weighed against the defendant's 

right to a fair trial. 

Whether cameras are allowed in a courtroom or not, a newsworthy trial is a newsworthy 

trial. The public will crave coverage of such proceedings, and the media will cover the 

proceedings regar'dless of whether cameras are allowed into the courtroom. Americans will be 

best educated about judicial processes and signif cant decisions througl~ unadulterated 

broadcasts The public in a deinocratic society ought to be able to access inforillation through an 

223 Id, at section (2)(b)(2)(A)(ii); (2)(b)(2)(C); (2)(b)(5). Requiring the Judicial Conference 
of the United States upon passage of this bill to promulgate mandatory guidelines to 
which judges must adhere regarding obscuring vulnerable witnesses; Washington Briefs, 
supra note 21 2. 

224 S .  ,352, supra note 213, at section (2)(b)(2)(B). 
225 See Colm, suprn note 1, at 168 (quoting Justice Sandra Day O'Connor: "Eventually we 

will probably have television."); D'Aleinberte Interview, s z p ~ n  note 45. Prof. 
D'Alemberte stated opinion that the Supreme Court is destined to eventually allow 
camera coverage, 



unfiltered lens rather than through secondhand reporting. Fortunately, Florida continues to 

cultivate an environment of access to its courts: 

Wllile many courts, including federal courts, permit only sketch artists into the 
courtroom, Florida has long permitted liberal access to the media. Our supreme 
court regularly conducts its oral arguments open to the world by live video on the 
internet. We live in a state that strongly believes that the legitimacy of our court 
system and the strength of our democracy is fostered when the public has broad 
access to court proceedings.. There is no question that the informal partnership 
that the courts have built with the media over the last generation has given the 
public a far more accurate understanding of court proceedings than can ever be 
achieved by sketch artists.226 

"' The Sa~~cisotn Herald-TIibloze 1' Stale, 916 So 2d 904,907 (Fla 2nd DCA 2005) 
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LAliE GALHOlJN PROFESSIONAL BUILDING 
3 109 HENNEPIN AVENUE SOUTH 
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I6 12) 827-56 1 1 
FAX: (612) 827-3564 

mranfinson@lawyerso~esota corn 

June 20,2008 

Mr. Fredericlc I<. Grittner 
Clerlc ofthe Appellate Courts 
Supreme Court Administrator 
Minnesota .Judicial Center 
25 King Boulevard 
St. Paul, MN 55155 

JUN 2 0 2008 

Re: Proposed Amendments to Minnesota Code of Judicial Conduct 
Canon 3A(1 l), and Minnesota General Rule of Practice 4 
("Cameras in Courts") 
Court File No. CX-89-1863 

Dear Mr. Grittner: 

With this cover; I a111 submitting 12 copies of materials prepared by Arthur England, in 
anticipation of the Supreme Court's public hearing on July 1 with respect to the above- 
captioned matter. Mr.. England is a retired chief,justice of the Florida Supreme Court, and 
the lnaterials were prepared by him in Florida. I realized after I received them that the 
binding may not conform to Minnesota's rule. Under the circumstances, I would respect- 
fully request that the rule be waived and that you accept the n~ate~iais  for filing in their 
present form. I sincerely apologize for any inconvenience it may cause. 

Also, I would lilce to request, tlrough you to the Court, that Justice England be registered 
to appear, and that he be permitted somewhat more time to speak at the public hearing 
than might otherwise be typically allowed. The basis for this request is that Justice 
England will be traveling here from Miami solely for that appearance, and the fact that 
not only was Justice England chief of the Florida Supreme Court at the time it adopted a 
more liberal set of rules governing electr.onic coverage of Florida's hial courts, but he has 
been an authority on the subject since then. Thus it would seen? he might be able to offer 



111 re Court File No. CX-89-186.3 
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our Court unique insights. If I should submit this request directly to the Court or other 
members of its staff, I would appreciate it if you could let me know. 

As always, I much appreciate your assistance. 

Yours truly, 



STATE OF MINNESOTA 
IN THE SlJPREME COURT OFFICE OF 

APPELLATE COURTS 

CASE NO. CX-89-1863 JUN 2 O 2008 

FILED 

IN RE: SUPREME COURT 
ADVISORY COMMITTEE ON 
GENERAL RULES OF PRACTICE 

REQUEST FOR ORAL PRESENTATION 

Arthur J. England, Jr., an attorney in good standing i11 the States of Florida, 

New York, and Colorado, and the foriner Chief Justice of the Supre~ne Court of 

Florida, respectfully requests the opportunity to make an oral presentation to the 

Court on the subject of "cameras in courts" which is scheduled for a hearing on 

July I ,  2008. 

Florida was the first state in the nation to open all of its courts to the 

electronic media, including televisioll cameras, for the broadcast of trial and 

appellate proceedings as they were taking place in Florida's courtrooms. Camera 

access to the courts of Florida was provided by the Florida Supreme Court in an 

original proceeding brought by the Post-Newsweek stations of Florida seeking to 

change Florida's Code of Judicial Conduct. 

I was serving as a .Justice of Florida Suprelne Court at the time the Post- 

Newsweek petition for cameras was first brought to the Court, and as Chief Justice 

when the Court authorized open access. In that capacity, I visited a nurnber of 
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states to explain the background of the program and its implications for the 

adininistration ofjustice. 

If granted permission to present oral argument, I would summarize for the 

Court the genesis of Florida's cameras program, tlie steps which led to its full 

implementation, the legal and practical concerns which were considered and 

addressed by the Supreme Court, the mechanisnis devised to address circumstances 

when jurisprude~ltial considerations might make open camera access inappropriate, 

and tlie experie~~ce in having electronic media in Florida's courts over the past 

thirty years. To assist the Court in its deliberations with respect to cameras in the 

Minnesota courts, I have attached and will reference in my remarks some of the 

Florida appellate court decisions which have addressed the issue of open electronic 

access to Florida's trial and appellate courts. 

Respectfully submitted, 

122 1 Brickell Avenue 
Miami, Florida 3.3 1.3 1 
Telephone: (305) 579-0500 
Facsimile: (305) 579-07 17 

MIA ENGUINDA 180102.061v4 999901 2854976-16-08 

2 ,  Greenbergiraurig PA I Attorneysat Law I 1221 Brickell Avenue I lami FL 33131 1 Tel3055790500 1 Fax 305 5790717 1 w g t l a w c o m  



APPENDICES 

CreenbcigTraurig, P A I Attorneys a t  Law I 1221 Brickeli Avenue I Miami, FL 33131 1 Tel305 5790500 1 Fax 305 579 0717 1 w g t l a w c o m  



INDEX TO APPENDICES 

1. Petition of Post-Newsweelc Stations, Fla., Inc., 327 So. 2d 1 (Fla. 1976) 

2. Petition ofPost-NewsweekStations, Flu., Inc., 337 So. 2d 804 (Fla. 1976) 

Petition ofPost-Newsweek Stations, Flu., Inc., 347 So. 2d 402 (Fla. 1977) 

Petition ofPost-Newsweek Statio~zs, Fla., Inc., 358 So. 2d 1.360 (Fla. 1978) 

Petit io~ ofPost-Ne~~~sweelc Stations, Fla., IIIC., 370 So. 2d 764 (Fla. 1979) 

Cliavez v. State, 832 So. 2d 730 (Fla. 2002), cert. denied, 5.39 U.S. 947 
(2003) 

WFTV, Iizc. v. State, 704 So. 2d 188 (Fla. 4th DCA 1977) 

Szlnbean~ Televisio71 Colp, v. State, 723 So. 2d 275 (Fla. 3d DCA 1998), 
review denied, 740 So. 2d 529 (Fla. 1999) 

Sai.asota Herald-Tribzirze v State, 916 SO. 2d 904 (Fla. 2d DCA 2005) 

State v. G~*een, 395 So. 2d 532 (FIa. 1981) 

Mianzi Herald Pztblishi~ig Co. v. Lewis, 426 So. 2d 1 (Fla. 198.3) 

State v. Palnz Beacli Newspapers, Iizc, 395 So. 2d 544 (Fla. 1981) 

1.3. Link to viewing cussent and past oral arguments at the Florida Supreme 
Court (http://www.wfsu.org/gave12gavel/index.php) 

MIA ENGIANDA 180.102.061v4 999901 285497 6-76-08 

Gieenbergiraurig P A  I Attorneys at Law I 1221 Brickell Avenue I Mlarnl. FL 33131 1 Tel305 579 0500 1 Fax 305 5790717 1 wwwgtlawcorn 





\V@&W -,' 

327 So 2d I 
327 So 2d I 
(Cite as: 327 So.2d 1) 

Page 1 

P ~ e t i t i o n  of POST-NEWSWEEK STATIONS, 
FLORIDA, INC. FOR CI-IANGE IN CODE OF 
JUDICIAL CONDUCT. 
Fla., 1976. 

Supreme Court of Florida 
Petition of POST-NEWSWEEK STATIONS, 

FLORIDA, INC FOR CHANGE IN CODE OF 
JUDICIAL. CONDUCT 

No. 46835. 

Case o i  Original Jurisdiction-Code of Judicial 
Conduct. 

Talbot D'Alemberte, Steel, I-Iector & Davis, Miami, 
for petitioner 
Josepli C. Jacobs, Ervin, Varn, Jacobs & Odom, 
Tallahassee, for tlie Florida Association o i  
Broadcasters, Inc 
Parker Lee McDonald, Chairman, Orlando, for the 
Florida Conference of Circuit Judges 
Richard C. McFarlain, Asst. Director, Tallaliassee, 
for The Florida Bar. 
Robert Eagan, State Atty., and Donald A. L.ykkebak, 
Asst. State Atty., for the State oiFlorida. 
Ellis S. Rubin, Ellis Rubin Law Offices, P.A., Miami, 
for Rommie L. L.oudd. 
A. Broaddus L.ivingston, Chairman, Tampa, and 
Larry S. Stewart, Chairman-Elect, Miami, for Trial 
Lawyers Section of Tlie Florida Bar. 
C. Gary Williams, Ausley, McMullen, McGeIiee, 
Carothers & Proctor, Tallaliassee, for Society of 
Professional Journalists, Sigma Delta Chi, Southeast 
Region and Greater Miami Chapter, intervenor. 
R.ichard E. Gerstein, State's Atty,, and N. Josepli 
Durant, Jr., Chief Asst. State's Atty , for Florida 
Prosecuting Attorneys Association. 
Harold Peter Barkas, Miami, for tlie Academy of 
Florida Trial Lawyers, amicus curiae. 

INTERLOCUTORY DECISION 
ROBERTS and SUNDBERG, Justices. 
*I Post-Newsweek Stations, Florida, Inc. filed a 
petition for modification of Canon 3A(7) of tlie Code 
of Judicial Conduct of the State of Florida to the 

extent of allowing tlie televising of judicial 
proceedings and for the adoption of a rule in relation 
thereto proposed by the petitioner In our Order, May 
21, 1975, this Court denied that portion of the 
petition which seeks approval of tlie substitute of 
Canon 3A(7) proposed by the petitioner but granted 
the portion which seeks a reexamination ofthe Canon 
for the purpose of making the Court's ow11 revision, if 
such should be deemed appropriate 

*I Tlie petition for cliange is opposed by ( I )  Tlie 
Florida Bar, (2) tlie Conference of Circuit Judges, (3) 
tlie Trial Lawyers Section of Tlie Florida Bar, (4) 
Cllairman of the Judicial Qualificalions Commission 
expressing a personal view, and (5) others. Pursuant 
to the ently of our Order on May 21, 1975, the Court 
received various materials both pro and con in 
relation to the subject and observed a television video 
*Z tape film prepared under tlie auspices of the 
Supreme Court of tlie State of Washington. Upon 
examination of all the foregoing, tlie Court 
determined that an on-site experimental prgogram 
conducted under the auspices of this Court whereby 
one televised courtroom trial of a criminal case and 
one such trial o i  a civil case to be heard by tlie 
Circuit Court of the Second Judicial Circuit of 
Florida would be of assistance to this Court in the 
final disposition of the matter. To that end and for 
that purpose, tliis Court, by its Order of December 
18, 1975, called for a conference of all counsel to 
convene at 10:30 A.M. on Thursday, January 15, 
1976, in the Supreme Court Building to discuss the 
feasibility of such program. The Court's Senior 
Justice, B.K. Roberts, was designated as its conferee 
with directions to preside over tile conference above 
refened to. Later, Justice Alan Sundberg was added 
as a co-conferee by tlie Chief Justice. 

*I Upon inquiry from tliis Court, prior to the January 
15, 1976, conference, I-Ionorable Ben C Willis, Chief 
Judge of the Circuit Court of tlie Second Judicial 
Circuit of Florida in and for L.eon County, Florida, 
agreed to make a courtroom available for the two 
experimental trials and to personally conduct them. 

*I The conference of counsel met on January 15, 
1976, as directed, supra, and heard two hours of 
discussion by all interested parties. The conferees 
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have made tlieir report to the Court 

*1 Now, therefore, as an exception to Canon 3A(7) of 
the Judicial Code of Florida for experimental 
purposes, Honorable Ben C Willis, Chief Judge of 
the Second Judicial Circuit of Florida, lie having 
accepted the assignment, is authorized to proceed 
with the trial of one criminal case and one civil case 
allowing television coverage, subject to the 
liereinafter mentioned guidelines, but with tlie Court 
vesting a wide discretion in the learned trial judge in 
the regulation of the television coverage and 
operation and the providing of such additional 
guidelines as lie, in liis discretion, may deem 
appropriate The authority lierein granted is subject to 
the following specific guidelines: 

*2 I. The parties to the litigation, jurors and 
witnesses must consent to tlie televising of tlieir 
participation in the trial 

*2 2. The television equipment in tlie criminal case 
shall be fully screened from view but in the civil 
case, with the consent of the parties, the television 
equipment may be in the open. 

*2 3. The trial judge shall have full authority to 
terniinale [he televising of all or any part of tile 
proceedings which he deems would be an effective 
interference in the administration o i  the justice of the 
cause 

*2 4. At tlle conclusion o l  each trial, tlie television 
film or tape shall be delivered to the trial judge for 
transmittal by him to this Court for filing as an 
exhibit in these proceedings. Neither the television 
film nor any copy thereof shall be used in any public 
newscast without prior permission of this Court. 

*2 5 The Supreme Court, either by a committee of 
its Justices or other monitors, from an unobtrusive 
location in tlie courtroom, will observe the 
proceedings and at the conclusion of each trial, the 
Court, through its designee or designees, will 
interview such of the participants as it deems 
appropriate, for their individual reactions in order to 
assist in determining the total effect of television 
coverage upon the conduct of the trials 

*2 6.  At tlie conclusion of the trials, request is made 

that the trialjudge provide the Court with his analysis 
of the experiment. 

"2 It is so ordered. 

ADIUNS, C.J., and BOYD, OVERTON, ENGLAND 
and I-L4TCHETT, JJ., concur. 
Fla., 1976. 
Petition of Post-Newsweek Station, Florida, Inc. for 
Cliange in Code of Judicial Conduct 
327 So.2d I 

END OF DOCUMENT 
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H~e t i t ion  of POST-NEWSWEEK STATIONS, 
FLORIDA, INC., for Change in Code of Judicial 
Conduct. 
Fla. 1976. 

Supreme Court of Florida 
Petition of POST-NEWSWEEK STATIONS, 

FLORIDA, INC , for Cliange in Code of Judicial 
Conduct 

No. 46835. 

Case of Original Jurisdiction, Code of Judicial 
Conduct. 

*SO4 Talbot D'Alemberte of Steel, Hector & Davis, 
Miami, for petitioner. 
Joseph C. Jacobs of Ervin, Varn, Jacobs & Odom, 
Tallahassee, for the Florida Association of 
Broadcasters, Inc. 
Parker Lee McDonald, Chairman, for the Florida 
Conference of Circuit Judges. 
*SO5 Richard C. McFarlain, Asst. Director, 
Tallahassee, for The Florida Bar. 
Robert Eagan, State's Atty. and Donald A. Lykkebak, 
Asst. State's Any., Orlando, for the Statc of Florida. 
Ellis S. Rubin of the E.llis Rubin Law Offices, Miami, 
for Rommie L. Loudd, A. Broaddus Livingston, 
Chairman, Orlando and Larry S. Stewart, Chairman- 
Elect, Miami, for Trial Lawyers Section of The 
Florida Bar. 
C. Gary Williams of Ausley, McMullen, McGehee, 
Carothers & Proctor, Tallahassee, for Society of 
Professional Journalists, Sigrna Delta Chi, Southeast 
Region and Greater Miami Chapter, intervenor. 
Richard E. Gerstein, State's Atty., and N. Joseph 
Durant, Jr., Chief' Asst State's Atty., for Florida Pros. 
Attys. Ass'n and Harold Peter Barkas, Miami, for the 
Academy of Florida Trial Lawyers, amicus curiae. 

SUPPLEMENTAL INTERLOCUTORY DECISION 
PER CURIAM. 
This Court has been advised by The Honorable Ben 
C. Willis, Chief Judge of the Second Judicial Circuit, 
that he is having difficulty obtaining agreement of 
parties and counsel to provide a civil and criminal 

trial for televising in accordance with the guidelines 
set forth in our interlocutory decision reported in In 
re I'elition o i  Post-Newsweek Stations, Florida. Inc., 
327 So.2d I (Fla.19761, as supplemented by our order 
dated April 12, 1976. 

We hereby amend our previous decision in this cause 
in order to authorize The Honorable Parker Lee 
McDonald, Circuit Judge of the Ninth Judicial 
Circuit, to conduct for experimental purposes one 
televised criminal trial and one televised civil trial in 
accordance with the guidelines sel forth in our prior 
interlocutory decision in this cause reported at 327 
So..?d 1 (Fla.19761, as supplemented by our order of 
April 12, 1976. 

Judge McDonald has consented to exercise this 
authority in his jurisdiction in Orange County, 
Florida The authority herein granted to Judge 
McDonald is it1 addition to the authority previously 
granted to Judge Willis 

It is so ordered 

OVERTON, C.J., and ROBERTS, ADKINS, BOYD, 
ENGLAND, SUNDBERG and HATCHETT, J .J  , 
concur. 
Fla. 1976 
Petition of Post Newsweek Stations, Florida, Inc 

END OF DOCIJMENT 
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CPETITION OF POST-NEWSWEEK STATIONS, 
ETC. 
Fla 1977. 

Supreme Court ofFlorida. 
In re PETITION OF POST-NEWSWEEK 

STATIONS, FLORIDA, N C .  for Change in Code of 
Judicial Conduct. 

No. 46835. 

April 7, 1977 

Case of Original Jurisdiction Code of Judicial 
Conduct. 

Talbot D'Alemberte of Steel, Hector & Davis, Miami, 
for petitioner. 
Joseph C lacobs of Ervin, Vam, Jacobs 61 Odom, 
Tallahassee, for Fla. Ass'n of Broadcasters, Inc. 
Parker Lee McDonald, Orlando, Chairman, for tlie 
Fla Conference of Circuit Judges 
Richard C. McFarlain, ~allal;assee, Asst Director, 
for The Fla. Bar. 
Robert Eagan, State's Atty. and Donald A. Lykbebak, 
Asst State's Atty., for State of Fla. 
*403 Ellis S. Rubin of Ellis Rubin Law Offices, 
Miami, for Rommie L. Loudd. 
A. Broaddus Livingston, Chairman, Tampa, and 
Larry S. Stewarl, Chairman-Elect, Miami, for Trial 
Lawyers Section of The Florida Bar. 
Gary C. Williams of Ausley, McMullen, McGehee, 
Carothers & Proctor, Tallahassee, for Soc. of 
Professional Journalists, Sigma Delta Chi, Southeast 
Region and Greater Miami Chapter, intervenor. 
Richard E. Gerstein, State's Atty., and N ,  Joseph 
Durant, dr., Chief Asst. State's Atty., for Fla 
Prosecuting Attys. Ass'n, amicus curiae. 
Harold Peter Barkas, Miami, for Academy of Fla 
Trial Lawyers, amicus curiae 

Page I 

photography, this Court has sought to have conducted 
for experimental purposes one televised civil and one 
televised criminal trial. The purpose of the 
experimental trials was to provide the Court 
additional data upon which to base its decision 
concerning the proposed modification of Canon 3 
A(7) of the Code of Judicial Conduct of the  State of 
Florida 

Ainong the guidelines imposed by the interlocutory 
decision was the requirement that all participants in 
such experimental trials consent to the experiment. 
The Court has met with total failure in securing tlie 
conduct of a trial in which all participants will 
consent, within the deadline of April 1, 1977, for 
conducting the experimental trials. However, it 
remains the view of this C o u ~ t  that a test period 
during which trials will be conducted at which the 
electronic media and still photographers will be 
present is essential to a reasoned decision on the 
petition for modification of Canon 3 A(7). 

Consequently, in order to gain the experience which 
we deem essential to a proper final determination of 
this cause, it is the decision of this Court to invoke a 
pilot program with a duration of one year from July 
1,  1977, during which the electronic media, including 
still photography, may televise and photograph, at 
their discretion, judicial proceedings, civil, criminal, 
and appellate, in all courts of the State of Florida, 
subject only to the prior adoption of standards with 
respect to types of equipment, lighting and noise 
levels, camera placement, and audio pickup, and to 
the reasonable orders and direction of the presiding 
judge in any such proceedings To this end, counsel 
for the respective parties are directed to develop and 
submit to this Court on or before May 15, 1977, 
proposed standards concerning technology and 
conduct for consideration and adoption by the Court 
prior to luly 1, 1977 In the event accord cannot be 
leached b; the parties as to such recommended 

SUPPL,EME,NTAL, INTERLOCIJTORY DECISION standards, the respective recommendations of the 
parties shall be submitted to the Court not later than 

SUNDBERG, Justice May 15, 1977, for consideration and resolution. At 
By interlocutory opinion filed in this cause on the request of counsel for any party to these 
Januaxy 28, 1976, reported at 327 So.2d 1 (FIa.19761, proceedings, a conference may be convened with 
which decision bas been several times supplemented Justice Suodberg, as conferee of the Court, to clarify 
to provide, inter alia, for inclusion of still camera and expedite the procedures for development of the 
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proposed standards 

It is so ordered. 

OVERTON, C. J., and ADKINS, BOYD, 
ENGLAND, SUNDBERG, HATCI-IETT and KARL., 
JJ., concur. 
Fla. 1977. 
Petition of Post-Newsweek Stations 
:347 So.2d 402,Z Media L. Rep. 1832 

END OF DOCUMENT 
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HPETITION OF POST-NEWSWEEK STATIONS, 
FLA., INC. 
Fla. 1978. 

Supreme Court of Florida. 
Petition of POST-NEWSWEEK STATIONS, 

FLORIDA, INC., for Cliange in Code of Judicial 
Conduct. 

No. 468.35. 

May 11, I978 
Rehearing Denied July 5, 1978 

See 359 So.2d 1195. 

Case of Original Jurisdiction. 
PER CUNAM. 
By Supplemental Interlocutory Decision filed April 
7, 1 9 7 7 , m  implemented by Order *I361 filed 
June 14, 1 9 7 7 , m  whicli adopted standards of 
conduct and technology, this Court invoked a pilot 
program authorizing coverage of judicial proceedings 
in the courts of Florida by tlie electronic media and 
still photographers in order to assist the Court in 
reaching a reasoned decision upon the petition of 
Post-Newsweek Stations, Florida, Inc., for 
modification 01 Canon 3 A(7), Code of Judicial 
Conduct. By tlie terms of the orders tlie pilot program 
sliall terminate at 1159 p. m. on June 30, 1978. To 
aid the Court in evaluating the pilot program it was 
requested that all media participants, all parties 
hereto, and all participating judges furnish tlie Court 
a report of their experiences under the program at its 
conclusion, 

FNl.1n re Petition of Post-Newsweelc 
Stations, Florida. Inc. for Cliance in Code of 
Judicial Conduct, 347 So.2d 40?. (Fla.1977). 

FN2.Petition of  I'ost-Newsweek Stations. 
Florida. Inc.. for Chance in Code of Judicial 
Conduct, 347 So.2d 404 (Fla.1977) 

A request has been received from counsel 
representing Post-Newsweek Stations, Florida, Inc., 
under date of March 3, 1978, that the Court (if allow 
current submission of papers evaluating the 

Page I 

experiment to date and (ii) allow the continuation of 
full media coverage after July 1, 1978 It is suggested 
that petitioner be permitted to file papers in support 
of its petition within 30 days after April I ,  1978, with 
all other parties being authorized to respond within 
30 days fiom the filing by petitioner. It is further 
suggested that all parties be permitted a short time 
after July I, 1978, within which to supplement their 
papers 

In consideration of thc foregoing: 

(1) The pilot program shall terminate at 1159 p. m., 
June 30, 1978, as designated by the decisions o l  this 
Court filed April 7, 1977 and lune 14, 1977, 
respectively. ~ l ; e  provisions of Canon 3 A(7), Code 
of Judicial Conduct, shall govern tlie presence 
of electronic media and still photograpliers in tlie 
court facilities of this State after June 30, 1978, and 
until further order of the Court in tliis cause The 
avowed purpose of the pilot program authorized in 
these proceedings was to aid this Court in reaching a 
reasoned decision upon the application for 
modification of Canon 3 A(7). No cause has been 
made to appear to require a modification of the 
procedure earlier establislied and, in fact, a revision 
of this procedure arguably will impede tlie otderly 
consideration of tlie issues by this Court 

FN3.32 F.S.A. 198-99 (Supp.1978). 

(2) To promote the orderly presentation of views 
evaluating the pilot program and arguments 
supporting or opposing modification of Canon 3 
A(7), proponents of the petition for modification 
shall be allowed until June 15, 1978, within which to 
submit written argument and supporting materials 
Opponents to the petition sliall be allowed until July 
15, 1978, within which to respond in writing to 
arguments of tlie proponents and submit supporting 
materials Proponents shall then be allowed until July 
3 1, 1978, to reply to arguments of the opponents 

(3) Consistent with paragraph numbered 9 of this 
Court's Order filed June 14, 1977,- all media 
participants, all parties hereto, all participating 
judges, and any member of the public who has 
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participated in the experiment are invited to furnish witnesses, news reporters and the viewing public 
to the Court, during the period commencing July 1, have grown accustomed to cameras in court. TIie 
1978 and ending July 31, 1978, a report of their temporary termination of such activity, with the 
experiences and views under the program. probability of its renewal within a few weeks, would 

tend to disrupt and frustrate the program which at this 
FN4.347 So.2d at 406. time appears to be generally accepted in this State 

It is so ordered. ADKINS, J., concurs. 
Fla. 1978. 

ENGLAND, SUNDBERG, HATCHER and Petition of Post..Newsweek Stations, Fla., Inc 

ALDERMAN, JJ., concur. 358 So.2d 1360,3 Media L. Rep. 2614 

OVERTON, C. J , concurs in part and dissents in part 
with an opinion, witli which ADICINS, J , concurs END OF DOCUMENT 
BOYD, J:, concurs in part and dissents in part with an 
opinion, witli which ADKINS, J., 
concurs.OVERTON, Chief Justice, concurring in 
part, dissenting in part. 
I concur in provisions in the majority opinion that set 
forth the procedure Tor the presentation of all views 
evaluating the pilot program. I dissent on that portion 
of *I362 the order that denies the request to extend 
tlie pilot period beyond June 30, 1978. 1 would 
extend the pilot period until Septeniber 15, 1978. 
There have been no substantial problems presented to 
this Court with regard to the pilot program. In view 
of this fact, 1 see no justification for not extending the 
pilot program to a time certain within wliich a final 
opinion may be rendered by this Court 

ADKINS, J , concurs BOYD, Justice, concurring in 
part and dissenting in part. 
I concur in that portion of the majority opinion 
providing for receiving and evaluating evidence in 
anticipation of a permanent decision relating to new 
procedures of photographic and electronic recording 
equipment in courtrooms 

I dissent to that portion oi  tlie opinion limiting 
responses to media participants and all participating 
judges Since the final order to be entered will affect 
the lives of almost every person in this State, the 
public generally should be invited to give expressions 
of views to this Court 

I further dissent to that portion of the order 
terminating the experiment on June 30, 1978. 
Responses which I have heard from judges and 
lawyers thus far lead me to conclude that the public 
will he beneficially affected by continuing the 
program indefinitely pending review by this Court. 
After one calendar year judges, lawyers, jurors, 
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C ~ e t i t i o n  of Post-Newsweek Stations, Florida, Inc 
Fla., 1979. 

Supreme Court of Florida. 
In re Petition of POST-NEWSWEEK STATIONS, 
FLORIDA, INC., for Change in Code of Judicial 

Conduct. 
No. 46835. 

April 12, 1979 

In original proceeding on petition for change in Code of 
Judicial Conduct, the Supreme Court, Sundberg, .I., held 
that: (1) electronic media coverage of courlroom 
proceedings is not per se a denial of due process; (2) First 
and Sixth Amendments do not mandate tliat electronic 
media be permitted to cover courtroom proceedings, and 
(3) canon would be amended to permit electronic media 
to have access to courtrooms, subject to standards adopted 
by Supreme Court and the authority of presiding judge to 
control conduct of proceedings to ensure fair trial. 

Ordered accordingly 

#&&&?& Broadcasting and Electronic Media in 
General 

921;2129 k. Journalists. Most Cited Cases 
(Formerly 92k90.1(9)) 

Criminal Law 110 -635 

I I0 Criminal L.aw - 
jJQZ Trial 

LOSS(I3) Course and Conduci of Trial in 
General 

110k6j5 k Publicity of Proceedings &&& 
Ciied Cases 

Trial 388 -20 

388 Trial - 
Course and Conduct of Trial in General 

3881t20 k. Publicity of Proceedings Most Ciied 
Cases 
First and Sixth Amendments do not mandate that 
electronic media coverage of courtroom proceedings be 
permitted. U.S.C.A.Cons1. Amends. 1,4, fi. 

See also, Fla.. 358 So.2d 1360. J3J Criminal Law 110 -633.16 

West Headnotes 

Constilutional Law 92 e . 3 9 9 4  

pZ Constitutional Law 
92XXVII Due Process 

92XXVII(E) Civil Actions and Proceedings 
Trial 

921;3994 k. Course and Conduct of Trial. 
Most Cited Cases 

(Formerly 92k3 14) 
Electronic media coverage of courtroom proceedings is 
not per se a denial of due process U.S.C.A.Const. 
Amends. 5, lif; West's F.S.A.Const. art. 1. 6 9. 

121 Constitutional Law 92 @=52129 

92 Constitutional Law - 
Freedom of Speech, Expression, and Press 

92XVIIIIW1 Telecommunications and Computers 

Page 1 

I I0 Criminal Law - 
jJQZ Trial 

llOXX(I3) Course and Conduct of Trial in 
General 

110k633.16 k. Cameras, Recording Devices, 
Sketches, and Drawings. Most Ciied Cases 

(Formerly 1 IOk633(1)) 

Trial 388 -20 

388 Trial - 
388111 Course and Conduct of Trial in General 

k Publicity of Proceedings. Most Cited 
Cases 
In certain itistances, it is appropriate to prohibit electronic 
media coverage of particular participants in a judicial 
proceeding. U.S.C.A.Const. Amends. 9, ; West's 
F.S.A.Const. art. I ,  6 1 

Constitutionnl Low 92 -1225 
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92 Constitutional Law - 
92X1 Right to Privacy 
92XI(B) Particular Issues and Applications 

k In General. Most Cited Cases 
(Formerly 92k82(7)) 

Tliere is no constitutionally recognized right of privacy in 
context of a judicial proceeding U.S.C.A.Cons1. Amends. 
9 , g ;  West's F.S.A.Cons1. art. 1. 6 1 

Constitutionnl Law 92 -1210 

92 Constitutional Law - 
')ZXI Right to Privacy 
92XI(A) In General 

k. In General Most Ctted Cases 
(Formerly 92k82(7)) 

State Constitution does not expressly or impliedly 
guarantee a right of privacy West's F.S.A.Const. art. I ,  $5 
1 - 

141 C~.irni~tal Law 110 -633.16 

1 10 Criminal L.aw - 
Trial 

lIOXX(B) Course and Conduct of Trial in 
General 

3 10k633.16 k. Cameras, Recording Devices, 
Sketches, and Drawings. Most Cited Cascs 

(Formerly 1 IOk633(1)) 

Trial 388 -20 

388 Trial - 
jssIll Course and Conduct of Trial in General 

388k20 k. Publicity of Proceedings. Most Cited 
Cases 
Canon would be amended to uetmit electronic media to 
iiave access to courtrooms, subject to standards adopted 
by Supreme Court and subject to the authority of 
presiding judge at all times to control conduct of 
proceedings before him to ensure a fair trial; priliie 
motivating consideration lor such amendment was state's 
commitment to open government 32 West's F S A Q& 
of Judicial Conduct. Canon 3, subd A(7) 

Broadcasters, Inc. 
Parker Lee McDonald, Ex-Chairman, Orlando, and 
Harold R. Clark, Chairman, Jacksonville, for tlie Florida 
Conference of Circuit Judges. 
Richard C. McFarlain, Tallahassee, for The Florida Bar. 
Robert Eagan, State's Atty., and Donald A. Lykkebak, 
Asst. State's Atty., Orlando, for the State of Florida. 
Ellis S. Ruhin of the Ellis Rubin L,aw Offices, Miami, for 
Rommie L. Loudd. 
A. Broaddus Livingston, Chairman, and Larry S Stewart, 
Cliairman-Elect, Miami, for Trial Lawyers Section of The 
Florida Bar. 
C. Gary Williams of Ausley, McMullen, McGehee, 
Carotliers & Proctor, Tallahassee, for Society and 
Professional Journalists, Sigliia Delta Chi, Southeast 
Region atid Greater Miami Chapter. 
Allan Milledge and Alan Rosenthal of Milledge & 
Netmelee, Miami, for Sunbeam Television Corp, 
intervenors. 
Richard E.. Ge~.stein, State's Atty , and N. Josepli Durant, 
Jr., Cliief Asst. State's Atty,, Miami, for Florida 
Prosecuting Attorneys Association. 
Narold Peter Barkas, Miami, for tlie Academy of Florida 
Trial Lawyers 
Joel Hirsclihorn of Hirscliliom & Freeman, Miami, Jack 
0 Johnson, Public Defender, Bartow, for the Flotida 
Public Defender Association. 
Thomas M. Pflaum, Asst. Atty. Gen., Tallahassee, for the 
Atty. Gen. of the State of Florida, amici curiae. 
SUNDBERG, Justice. 
After careful deliberation, we deal today with whether the 
electronic media II;NI1 shall be permitted access to the 
courtrooms of tlie State of Florida to cover and report 
judicial proceedings. The issue emerged on January 24, 
1975, when Post-Newsweek Stations, Florida, Inc. filed 
its petition for change in the code of judicial conduct 
specifically Canon A ( 7 ) . w  This is a matter ofk766 
original Jurisdiction in this Court pursuant to article V, 
Florida Constitution. 

FNI. Unless the context otherwise requires, 
"electronic media" shall he used as a generic 
term which encompasses television film and 
video tape cameras, still pliotography cameras, 
tape recording devices, and radio broadcast 
equipment 

*765 Talbot D'Alembette and Donald M. Middlebrooks FNZ. Fla.Code Jud.Conduct, Canon 3 A(7) 

of Steel, Hector & Davis, Miami, for petitioner. provides: 

Joseph C. Jacobs of Ervin, Vam, Jacobs, Odom & (7) A judge should prohibit broadcasting, 

Kitchen, Tallahassee, for the Florida Association of televising, recording, or taking photographs in 
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the courtroom and areas immediately adjacent 
thereto during sessions of court or recesses 
between sessions, except that a judge may 
authorize: 
(a) the use of electronic or photographic means 
for tlie presentation 01 evidence, for the 
perpetuation of a record, or for other purposes of 
judicial administration; 
(b) the broadcasting, televising, recording, or 
photographing of investitive, ceremonial, or 
naturalization proceedings; 
(c) tlie photographic or electronic recording and 
reproduction of appropriate court proceedings 
under tlie following conditions: 
(if tlie means of recording will not distract 
participants or impair tlie dignity of tlie 
proceedings; 
(ii) the parties have consented, and the consent to 
being depicted or recorded has been obtained 
from each witness appearing in the recording and 
reproduction; 
(iii) tlie reproduction will not be exhibited until 
after tlie proceeding has been concluded and all 
direct appeals have been exhausted; and 
(iv) the reproduction will be exhibited only for 
instructional purposes in educational institutions. 

Respondents to the petition, intervenors, and amici curiae 
include: the Florida Association of Broadcasters, lnc ; tlie 
Florida Conference of Circuit Judges; The Florida Bar; 
the attorney general of the State ol' Florida; Romrnie L. 
Loudd; the Trial Lawyers Section of The Florida Bar; !lie 
Society of Professional Journalists, Sigma Delta Chi, 
Southeast Region and Greater Miami Chapter; the Florida 
Prosecuting Attolneys Association; tlie Florida Public 
Defender Association; the Academy of Florida Trial 
Lawyers; and Sunbeam Television Corporation. Pursuant 
to the Court's invitation, individuals, officials, 
organizations, and corporations too numerous to mention 
have filed comments, reports, and exhibits which number 
in the thousands of pages 

HISTORY OF THE, PROCEEDINGS 

By order filed May 21, 1975, this Court denied the 
portion of the petition which sought approval of a 
proposed substitute for Canon 3 A(7) but granted the 
portion seeking a reexamination of the canon for the 
purpose of making the Court's own revision, if it was so 
disposed. Pursuant to this order the Court received sundry 
materials, favorable and opposed, and observed a 

television video tape prepared under the auspices of the 
Supreme Court of Washington Upon examination of 
these materials, the Court determined that an on-site 
experimental program should be conducted in the Second 
Judicial Circuit involving the televising of one civil and 
one criminal trial subject to specific guidelines, including 
the consent of all participants Pet~tion of Post-Newsweek 
Stations. Florida. Inc.. 327 So.2d I (Fla.19761. By order 
dated April 12, 1976, the foregoing interlocutory decision 
was supplemented to include still photography cameras 
within the purview of the experiment. 

Due to difficulty in obtaining tlie required consent of 
participants to conduct tlie experiment in tlie Second 
Judicial Circuit, on September 17, 1976, the Court 
authorized an expansion or  tlie experiment to include the 
Ninth Judicial C i r c u i t , m  and then on December 21, 
1976, to include the Fourth and Eighth Judicial Circuits. 
A termination date of April 1, 1977, was imposed for 
securing the conduct of the experimental trials 
Notwithstanding the territorial enlargement, tlie anempt to 
conduct tlie experimental trials, subject to participant 
consent, met with total failure. Nevertheless, it was the 
view of tlie Court tllat a test period during which trials 
would he conducted with electronic media coverage was 
essential to a reasoned decision on the petition for 
modification of Canon 3 A(7). Accordingly, by 
supplemental interlocutory decision filed April 7, 1977, 
tlie Court invoked a one-year pilot program to commence 
on July 1, 1977, during which die electronic media would 
be perliiitted to cover judicial proceedings in the courts of 
this state, without participant consent, but subject to the 
prior adoption of standards with respect to conduct and 
technology Petition of PoSt-Newsweek Stations. Florida, 
Inc.. 347 So.2d 402 (Fla.19771. In our decision we 
requested the parties to develop and submit proposed 
standards for adoption by the Court prior to July 1, 1977 

On June 14, 1977, we filed our opinion promulgating the 
standards of conduct and teclinology to govern the one- 
year pilot program. Petition or  Post-Newsweek Stations, 
Florida. Inc.. 347 So.2d 404 (Fla.19771. A copy of tlie 
standards is appended to this opinion as Appendix I. The 
opinion called for the experiment to commence at 12:Ol a. 
m, on July 5, 1977, and to end at 1159  p. m. on June 30, 
1978. Pursuant to this authorization, proceedings at all 
levels of tlie Florida court system were covered by the 
eleclronic media. Only trial court proceedingsk7G7 were 
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covered by the radio broadcast medla. More than 2,750 
persons participated as judge, attorney, court attache, 
juror, or witness in trials covered by the electronic media 
during the experimental period Although this Court 
issued several administrative orders clarifying the 
standards during the course of the pilot program, 
consistent with the terms of the standards no appellate 
review was afforded to representatives of the electronic 
media from orders entered by tlie trial courts ruling upon 
matters arising under the standards 

FN4. A Sample Survey Involving E,Iectronic 
Media and Still Photograph Coverage in Florida 
Courts Between July 5, 1977 and June 30, 1978; 
prepared by: The Judicial Planning Coordination 
Unit, Olfice of the State Courts Administrator 
(hereinafter referred to as "The Sample Survey"), 
Appendix A 

Pursuant to paragraph 9 of tlie Court's opinion filed June 
14, 1977, the parties, media participants in the program, 
and all participating judges were requested to furnish to 
the Court, at the conclusion of'the pilot program, a report 
of their experiences under the program. By application 
dated March 3, 1978, counsel for petitioner requested the 
Court (i) to allow current submission of papers evaluating 
tlie experiment to date and (ii) to allow tlie continuation of 
full media coverage after July I, 1978, pending final 
decision upon the petition for amendment of Canon 3 
A(7). In response the Court established an accelerated 
briefing schedule and enlarged the invitation for 
comments concerning the experiment to include any 
member of the public wlio had participated, but denied tlie 
request to extend tlie pilot program beyond June 30, 1978. 
Petition of Post-Newsweelc Stations. Florida. Inc.. 358 
So.Zd 1360 (FIa.1978). In rejecting an extension of the 
termination date, it was stated: 

The avowed purpose of the pilot program authorized in 
these proceedings was to aid this Court in reaching a 
reasoned decision upon tlie application for modification 
of Canon A(7) No cause lias been made to appear to 
require a modification of the procedure earlier establislled 
and, in fact, a revision 01 this procedure arguably will 
impede the orderly considelation of the issues by ibis 
Court 

The pilot program terminated on June 30, 1978. Briefs, 
reports, letters, resolutions, comments, and exhibits were 

received through mid-August, 1978 The amount of 
materials submitted was imposing The comments reflect 
honest and deeply felt convictions concerning the 
propriety of admitting the electronic media to the 
courtrooms of the State of Florida We would be remiss 
not to pause here and accord recognition to the 
overwhelming majority of trial judges of this state who, 
while generally unsympathetic to the experiment, made a 
good faith effort to comply with the terms and spirit oFtlie 
pilot program. They, once again, demonstrated the quality 
of our judiciary which, parenthetically, is an important 
factor in reaching our decision today 

THE. SURVEY 

At tlie time of the initial experiment wliich was to involve 
only two trials, it was contemplated tliat academicians 
from the Florida State University System would interview 
all trial participants as soon after their participation as 
feasible. Their responses were to be transcribed and filed 
in these proceedings as evidence. Unhappily, the 
interview technique proved impractical once tllc one-year 
pilot program was instituted. However, sliortly before 
conclusior~ of tlie program a representative of the 
academic community IFN51 urged upon us the feasibility 
of a sample survey of tlie attitudes of the nonjudicial 
participants in the judicial proceedings which had 
been covered by the electronic media during the 
expeimental period. Althougli it was apparent that no 
controlled experiment could be conducted "768 due to the 
lapse of time, the Court was persuaded that a post hoc 
sample survey of the participants' attitudes would be an 
aid to our decision, though by no means conclusive. After 
consultation with counsel for the parties and with tlieir 
cooperation, we called upon the Judicial Planning 
Coordination Unit of the Office of the State Courts 
Administrator (OSCA) to identify through court records 
tlie participants in trials wliich liad received electronic 
media coverage and to devise appropriate questionnaires 
for submission to the nonjudicial participants. The 
parameters establislied for development of tlie survey 
were: (i) responses would be sought only from individuals 
wlio liad participated in or were associated with trials tliat 
had electronic media coverage; (ii) judges would not be 
included in tlie survey; (iii) all data would be 
collected by August 4, 1978; and (iv) all responses would 
remain anonymous. The final survey questionnaires 

evolved through an eclectic process of review and 
modification by the Court, the parties, OSCA staff, and 
interested academicians. The questionnaires were 
essentially based upon a five-point, modified Lickert 
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scale, but with an additional summary question permitting 
the expression of personal v i e w s . m  

FN5. Pauline Holden, Pb. D., University of 
Florida Criminal Justice Program. 

FN6. Judicial participants were surveyed by the 
Florida Conference of Circuit Judges and the 
results filed in this cause. 

I;Ns. A separate questionnaire was composed for 
each group sampled, i. e ,  attorneys, witnesses, 
jurors, and court personnel (bailiffs, court clerks, 
and court reporters). 

The Sample Survey, s 11. B.2. 

The questionnaires were distributed on July 19, 1978. The 
majority of the responses were received by the August 4, 
1978 deadline. Tlie survey response was extraordinarily 
high (1349) The percentage response was: 

Witness 
Attorney 
Court Personnel 
Juror 
Combined Response Rate 

FNlO I d ,  Appendix A (4) The ability or  the attorney and juror respondents to 
judge the truthfulness of witnesses was perceived to be 

Results of the survey were compiled by OSCA staff and affected not at a l l . ~ T l i e  ability of jurors to 
filed as a report in this cause on November, 1, concentrate on the testimony was similarly 
1978 unaffected 

Wid. FN15. I d ,  s I1 A.I., question 7 

Mindrul that the survey results are noiiscientific and 
reflect only the respondents' attitudes and perceptions 
about the presence of electronic media in the courtroom, 
nonetheless, the results do provide some general 
indications: 

(1) Presence of the electronic media in the courtroom had 
little effect upon the respondents' perception of the 
judiciary or o l  the dignity oftlie p r o c e e d i n g s . m  

FN12. Id., s 11. A.I., questions 1.-4. and 15 

(2) It was felt that the presence of electronic media 
disrupted the trial either not at all or only s 1 i g h t l y . W  

FN I d ,  s 11. A.I., question 5 

(3) Respondents' awareness of the presence of electronic 
media averaged between slightly and moderately.= 

FN14. Id., s 11. A.I., question 6. 

FN16. Id., s 11. A.I., question 8 

(5) All respondents were made to feel slightly self- 
conscious by the presence of electronic 1 n e d i a . m  

FN17. Id., s 11. A.I., question 9. 

(6) Both jurors and witnesses perceived that the presence 
of electronic media made them feel just slightly more 
responsible for their actions 

FN Id., s 11. A. I ., question I0 

(7) Presence of electronic media made all respondents feel 
only slightly nervous or more a t t e n t i v e . m  

FN19. Id., s 11. A.I., questions I l and 12. 

*769 (8) The distracting effect of electronic media was 
deemed to range from almost not at all for jurors, to 
slightly for witnesses and a t t 0 r n e y s . m  
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FNZO. Id., s 11. A.1 , questions 13 - 
(9) The degree to which jurors and witnesses felt the urge 
to see or hear themselves on the media fell between not at 
all and s l i g h t 1 y . m  

FN2 I. Id , s 11. A 1 , question 14 - 
(10) Presence of electronic media affected the different 
participants' sense of the importance of the case in 
varying degrees Jurors felt that it made tlie case more 
important to a slight degree; witnesses to a degree 
between slightly and moderately; court personnel slightly; 
and attorneys moderately 

FN2.2. Id., s 11. A, I., question 16. - 
(1 1) To a degree between not at all and slightly, jurors 
perceived tliat tlie presence of electronic media in tlie 
courtroom during the testimony o l  a witness made that 
witness's testimony inore important.lt;N2jl 

FN23. Id., s 11. A.I., question 17. - 
(12) There was no significant difference in the 
participants' concern over being harmed as a result of 
their appearance on electronic media broadcast (including 
still photography) as opposed to tlieir names appearing in 
the print media In each instance tlie concern ranged on 
the scale between not at all and slightly 

FN24. Id., s 11. A. I., questions 19-22 - 
(13) Jurors and witnesses manifested the same attitude 
concerning the possibility tliat persons would attempt to 
influence their decision or testimony There was no 
discernible difference in the height of their concern as 
between elechonic and print media; the average response 
was sliglitly on the lower end of the spectrum between not 
at all and s l i g l i t l y . ~  

FN25. I d ,  s 11. A. I., questions 23-26 - 
(14) Court personnel and attorneys perceived that the 
presence of electronic media made the participating 
attorneys' actions more flamboyant only to a slight 
extent.,[FN261 

Id., s 11. A.Z., question 2. 

(15) Court personnel and attorneys were of the attitude 
that the presence of electronic media affected the 
flamboyancy of witnesses to a degree between not at all 
and slightly 

!3J?J. Id. s 11. A.3., question 5. 

(16) They also felt tliat the witnesses were slightly 
inhibited by the presence of electronic media and 
that jurors were made slightly self-conscious, nervous, 
and distracted, but also slightly niore attentive 

FN28.Id., S 11. A.3.. question 7 - 
FN29. Id., s I1 A.3., questions 13-16 

No survey sample was taken with respect to participants 
in appellate proceedings 1-Iowever, no response, positive 
or negative, was received from any source commenting 
upon experience in tlie appellate courts From our own 
experience with electronic media coverage of oral 
arguments before this Court during tlie pilot program we 
found absolutely no adverse effect upon the participants' 
performance or tlie decorum o l  the proceedings 

SURVEY OF THE FLORIDA CONFERENCE OF 
CIRCUIT JUDGES 

As earlier noted, judges were not included in the sample 
survey conducted by OSCA because the Conference o i  
Circuit Judges had previously conducted a survey of its 
membership. Those survey results were included as an 
appendix to the report filed in this cause by the 
Conference. There was a 54% Response to the survey 
Approximately two-thirds of the respondents (96-50) 
indicated some experience with electronic media during 
the pilot program Of Uiese, thirty-six indicated positive 
reaction, twenty-nine negative reaction, and thirty-seven 
neutral The circuit judge under whose direction the 
survey was administered reported tliat "the neutrals 
generally made favorable comments as '1 am neutral but 
the press were professional, no disturbances,*770 
e t c . " ' m  In response to questions 6, 7, and 8 of the 
survey, it was the reaction of the circuit judges (90 to 
95%) that jurors, witnesses, and lawyers were not affected 
in the performance of their sworn duty by the presence of 
electronic media.- 
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I;NjO. Report o i  the Florida Conference 01 A. Cert denied, 296 U.S. 649, 56 S.Ct. 310, 
Circuit Judges, Appendix-I. 80 L.Ed. 461 (19351 

Although the Florida Conference of Circuit Judges takes a 
position in its filed report in opposition to any change in 
Canon A(7), the empirical data collected in its survey, 
particularly from respondents who experienced electronic 
media coverage, does not seem to support the formal 
position taken As stated by Circuit Judge Attliur J 
Franza in liis survey recapitulation and analysis: 

From the whole, I think Courts do not object to the use of 
cameras in the courtroom now tliat they liave had some 
experience However, in certain areas, soole Judges liave 
strong opinions I'aramount being: 

1. That the presiding Judge liave control of liis courtroom. 

2 That confidential or undercover agents who are 
witnesses, victims of crimes, family especially children of 
the convicted, and juvenile proceedings not be 
photograplied.lfN3?1 

HISTORY OF AMERICAN BAR ASSOCIATION 
CANON 35 

Sparked by the spectacular publicity and broadcast 
attendant to the trial of Bruno 1-lauptmann for the 
Lindbergli kidnapping.lFNj31 the American Bar 
Association I-Iouse of Delegates adopted a resolution 
creating a Special Committee on Cooperation Behveen 
Press, Radio, and B a r . m T l i e  resolution also 
suggested a complete ban of radio broadcasting and still 
photography during judicial proceedings to prevent a 
breach of judicial d e c o r u m . m A  canon, designated 
Canon 35 proscribing photographic and broadcast 
coverage of courtroom proceedings was adopted by the 
American Bar Association House of Delegates in 
1 9 3 7 . n A  second Special Committee of tlie 
American Bar Association, in 1952, produced a report 
that caused tlie Iiouse of Delegates to amend Canon 35 to 
proscribe televising court proceedings as well. A majority 
of states adopted tlie substance of Canon 35. Its current 
form is found in Florida as Canon A(7). 

FN33.State v. Iiauotniann. 115 N.J.L. 412. 180 

FN34. Proceedings of the Fifty-fifth Annual 
Meeting, Sixth Session, 18 ABA J. 761, 762 
(1932). 

FN35. Ironically, such coverage of "investitive, 
ceremonial, or naturalization proceedings" is 
exempted from operation of Canon 35, 
presumably upon the premise that the conduct of 
such vroceedinrrs in a courtroom adds dirrnitv to 
tlie e;ent. See Fla Code Jud Conduct, &&J 
A(7)(b) 

FN36. A complete summary of the history o l  
Canon 35 is contained in an appendix to Justice 
Harlan's concurring opinion in Estes v. Texas. 
381 U.S. 532, 596. 85 S.Ct. 1628. 14 L.Ed.2d 
543 (1965) 

Forty years after the adoption of Canon 35 by the House 
of Delegates of the Anierican Bar Association, tliat 
association's Adjunct Committee on Fair Trial-Free Press 
commenced, on August 9, 1977, a reevaluation of 
standards relating to Fair Trial-Free Press The committee 
released its proposed revised standards on February 11, 
1978 They included a provision sanctioning courtroom 
coverage by electronic media under conditions to be 
established by local rule or by agreement with 
representatives of tlie news media, provided it could be 
carried out unobtrusively and without affecting tlie 
conduct OF the trial -The proposed standard 
expressly concluded that electronic media coverage of 
judicial proceedings "is not I'er s e  inconsistent with the 
right to a fair trial."-The commentary makes clear 
that no right of access by electronic media is created by 
the standard; tliat is left to "771 the discretion of the trial 
court absent the establishment of a general policy by tlie 
higliest court of a jurisdiction 

FN37. Proposed Standard 8-3. 6(a) 

On March 22, 1978, the Standing Committee on 
Association Standards for Criminal Justice reviewed and 
Favorably tecommended the adjunct committee's proposed 
standard. After meetings on April 8 and 9, 1978, the 
Committee on Criminal Justice and the Media 
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recommended that the Council of the Sect~on of Criminal 
Justice "endorse the proposed electronic media 
standard "However, despite these two previous favorable 
committee recommendations, tlie Council of the Section 
OF Criminal Justice voted 7-5 on April 30, 1978, not to 
support the proposed standard The comments of each 
reviewing body were transmitted to the Committee on 
Association Standards for Criminal Justice wliicli 
presented all Fair Trial-Free Press standards to the House 
of Delegates At its midwinter meeting in February, 1979, 
the House of Delegates of tlie American Bar Association 
considered and rejected the proposed standard relating to 
electronic media covetage of court proceed~ngs 

The total prol~ibition of photographic and televised 
coverage of court proceedings contained in Canon A(7) 
was also the subject of a special committee created by tlie 
late Chief Justice Williarn O'Neill of the Conference of 
Chief Justices in February, 1978. On August 2, 1978, tlie 
Conference of Cliief Justices by a vote of forty-four to 
one, with one abstaining, approved a modification of tlie 
canon which would allow each of tlie states, by its highest 
court, to establish necessary standards and guidelines for 
radio, television, and photographic coverage of court 
proceedings. 

DUE PROCESS CONSIDERATIONS 

The opponents to revision oiQnm.2 A(7) assert that 
electronic media coverage of courtroom proceedings is 
per se a denial of due process under the fourteenth 
amendment to the Constitution o[ the United States. The 
assertion is founded on Estes v. Texas, 381 U.S. 532. 85 
S.Ct. 1628, 14 L.Ed.Zd 543 (1965). Tlie Supreme Court 
first encountered the issue in Stroble v. California. 343 
U.S. 181, 72 S.Ct. 599. 96 L.Ed. 872 (19521. Stroble was 
convicted in 1949 of first degree murder for the brutal 
sex-slaying of a young child. The crime, arrest, and trial 
generated pervasive and sensationalized newspaper, radio, 
and television publicity. The district attorney periodically 
released "play-by-play" press releases, and the California 
L.egislature convened in special session and held 
com~nittee hearings in various parts of the state to study 
the problem of sex crimes The record does not disclose 
exactly which portions of the court proceedings were 
televised or photographed. The trial judge apparently 

prejudicial publicity had created a lynch mob atmosphere 
and fatally infected his trial. He also objected to the 
presence of television and still pliotography cameras in 
tlie courtroom. The California Supreme Court and the 
United States Supreme Court rejected these contentions 
and held that Stroble received a fair and impartial trial. 

Tlie California Supreme Court directly addressed the 
cameras in the courtroom issue. They viewed the presence 
of cameras as improper but Not unconstitutional: 

We can also assume that it was improper to allow tlie 
taking 01 news pliotograplis or televising of scenes in (lie 
court room; but there is no indicatio~i that the jury's 
verdict was influenced by tlie taking of the pictures or the 
televising of c o u ~ t  room scenes 

People v. Stroble. 36 Cal.Zd 615. 226 P.2d 330. 334 
(1951). 

The United States Supreme Court affirmed the conviction 
in Stroble without specifically alluding to this issue. In 
dissent, Justice Frankfurter made bare reference to the 
televising of certain portions of Lhe trial but failed to 
confront the problem head-on 343 U S. at 199-200, 72 
S.Ct. 599 

"772 In Estes v Texas, the Supreme Court dealt with the 
notorious televised trial of Billy Sol Estes on charges of 
swindling The facts portray a carnival-like proceeding 
incessantly interrupted by reporters, cameras, and 
cameramen In his opinion for tlie Court, Justice Clark 
described the scene in this way: 

Petitioner's case was originally called for trial on 
September 24, 1962, in Smith County aAer a change of 
venue froin Reeves County, some 500 miles west 
Massive pretrial publicity totaling I I volumes of press 
clippings, had given it natiorlal notoriety All available 
seats in the courlroom were taken and some 30 persons 
stood in tlie aisles However, at that time a defense motion 
to prevent telecasting, broadcasting hy radio and news 
photography and a defense motion for continuance were 
presented, and after a two-day hearing tlie former was 
denied and the latter granted 

permitted televising of tlie seating of tlie jury, portions of 
the hearings, and the verdict return Still photographs These initial hearings were carried live by both radio and 
were taken throueho~~t the trial television, and news photography was permitted .... .. ..~. 

throughout. The videotapes o f  &ese hearinis clearly 

Stroble contended that t l ~ e  extraordinary amount of illustrate that the picture-presented was not one of that 
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judicial serenity and calm to which petitioner was 
entitled Indeed, at least 12 cameramen were engaged 
in the courtroom tl~rougl~out the hearing taking motion 
and still pictures and television the proceedings Cables 
and wires were snaked across the courtrooln floor, three 
microphones were on the judge's bench a id  others were 
beamed at the jury box and the counsel table It is 
coriceded that the activities of the television crews and 
news photographers led to considerable disruption of the 
hearings 

381 U.S. at 535-36.85 S.Ct. at I629 (citations omitted). 

Based on these facts, the Court had little trouble in 
finding that Estes was denied due process W T h e  
plurality opinion contains sweeping language wliicl~ at 
first blush appears to cast doubt upon the constitutionality 
of any televising of a criminal trial in his concurring 
opinion, however, Justice Harlan demonstrates that the 
Estes decision is limited to its peculiar facts: 

FN39. No sliowing of actual prejudice was 
required. Rideau v. Louisiana. 373 U.S. 723. 83 
S.C1., In Ridem the 
defendant was subjected to a televised interview 
in his Jail cell the morning following his arrest. 
Thousands of people watched on television as 
Rideau, flanlted by the sheriff and two state 
troopers, admitted in detail the commission of a 
robbery, kidnapping, and murder in response to 
leading questions by the sheriff. The Supreme 
Court held tllat it was a denial of due process to 
refuse Rideau's request for a change of venue, 
"aRer the people of Calcasieu Parish had been 
exposed repeatedly and in depth to the spectacle 
o f  Rideau personally confessing in detail to the 
crimes with wliicli he was later to be 
charged."373 U.S. at 726, 83 S.Ct. at 1419.The 
Court concluded that "(a)ny subsequent court 
proceedings in a coinlnu~iity so pervasively 
exposed to such a speclacle could be but a 
hollow formality."Id There is no evidence of 
any televised coverage of courtroom proceedings 
in Rideau, and thus it has no application here. 

The Estes trial was a heavily publicized and highly 
sensational affair. I therefore put aside all other types of 
cases . . . . The resolution of those furlher questions 
should await an appropriate case; the Court should 
proceed only step by step in this unplowed field. The 
opinion of the Court necessarily goes no farther, for only 

the four members of the majority who unreservedly join 
tlie Court's opinion would resolve those questions now 
381 U.S. at 590-91. 85 S.CL. at 1663-64 (emphasis 
supplied). 

Moreover, Justice Clark's characterization of the issue 
before the Court in Estes belies the seemingly expansive 
reach of the decision: 

While petitioner recites his claim in the framework of 
Canon 35 of the .Judicial Canons of tlie American Bar 
Association he does not contend that we sliould enshrine 
Canon 35 in the Fourteenth Amendment, but only that the 
time-honored principles of a fair trial were not followed 
in his case and that lie was thus convicted without due 
process of law. . . . In short, the question here is not the 
validity of either Canon 35 of the *773 American Bar 
Association or Canon 28 of the State Bar of Texas,- 
But only whether petitioner was tried in a manner which 
comports with the due process requirement of the 
Fourteenth Amendment. 

FN40. Canon 28 of the State Bar of Texas left to 
the discretion of the trial judge the question of 
the presence ofcameras. 

381 U.S. at 535.85 S.Ct. at 1629 (emphasis supplied). 

The Court expressly limited its opinion to the crude state 
of the television art existing in 1965 and acknowledged 
the advent of technological advances "When tlie advances 
in these arts permit reporting by printing press or by 
television without their present hazards to a fair trial we 
will have another case"381 U.S. at 540. 85 S.Ct. at 
163i.Justic.e Clark, while noting that "at this time those 
safeguards (lo ensure a fair trial) do not permit the 
televising and photographing of a criminal t r i a 1 , " M  
concluded with the clear message that the decision did not 
forever proscribe sucl~ electronic media coverage: 

FN41.381 U.S. at 540. 85 S.Ct. at 1631 

It is said that the ever-advancing techniques of public 
communication and tlie adjustment of the public to its 
presence may bring about a change in the effect of 
telecasting upon the fairness 01 criminal trials. But we are 
not dealing here with future developments in the field of 
electronics. Our judgment cannot be rested on the 
hypothesis of tomorrow but must take the facts as they are 
presented today. 
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381 U.S. at 551-52. 85 S.Ct. at 1637 

Justice Harlan, tlie swing vote in the plurality, echoed the 
underlying philosophy and restricted scope of Justice 
Clark's opinion: 

Finally, we should not be deterred from making the 
constitutional judgment which this case demands by the 
prospect that the day may come when television will liave 
become so commonplace an affair in the daily life of the 
average person as to dissipate all reasonable likeliliood 
that its use in courtrooms may disparage the judicial 
process If and when that day arrives the constitutional 
judgment called for now would of course be subject to re- 
examination in accordance with tlie traditional workings 
of the Due Process Clause 

FN42. In dissent, Justice Brennan agreed that 
"today's decision is Not a blanket constitutional 
prohibition against the televising of state 
criminal triaIs."381 U.S. at 617. 85 S.Ct. at 1678 
(emphasis in original). 

381 U.S. at 595-96. 85 S.Ct. at 1666. 

Of particular interest is Justice Harlan's express 
recognition of the benefits to he derived from state 
experimentation with electronic media 
coverage "Forbidding this innovation would doubtless 
impinge upon one of tlie valued attributes of our 
federal~sm by preventing the States froni pursuing a novel 
course o l  procedural exierimentation " 1 ~ ~ 4 3 1 3 8 i  U.S. at 
587.85 S.Ct. at 1662 

FN43. It should be here noted that eighteen 
jurisdictions liave adopted either permanent or 
experimental rules allowing some Form of 
electronic media coverage of judicial 
proceedings, and additional states have such 
rules under consideration See Appendix 2 to this 
opinion for a report of recent develop~nents in 
tlie adoption of rules for permitting electronic 
media coverage of judicial proceedings prepared 
by the National Center for State Courts dated 
February 7, 1979 

In opinions subsequent to Estes, tlie United States 
Supreme Court has reaffirmed the narrow scope of that 
decision. In Nebraska Press Association v. Stuart. 427 
U.S. 539. 552.96 S.Ct. 2791.49 L.Ed.2d 683 (19761, the 

Court stated tliat in Estes the volume of trial publicity, the 
judge's failure to control the proceedings, and the telecast 
of a hearing and the trial itself Combined to denv the 
defendant &e process. In Mumliv v. Florida, 421"U.~ .  
794. 95 S.Ct. 2031, 44 L.Ed.2d 589 (19751, Justice 
Marshall delineated the holdines of Sheooard v. Maxwell .! 
IFN441 and Estes in this manne;: 

FN44.384 U.S. 333. 86 S.Ct. 1507. 16 L.Ed.2d 
600 (1966) In Sheppard, the Court reversed the 
conviction of Dr. Sam Sheppard due to the 
p~ejudicial impact of pretrial publicity and the 
trial court's failure to protect tlie defendant's right 
to a fair trial 

"774 Tlie proceedings in these cases were entirely lacking 
in the solemnity and sobriety to which a defendant is 
entitled in a system that subscribes to any notion of 
fairness and rejects the verdict of a mob. They cannot be 
made to stand for the proposition that juror exposure to 
information about a state defendant's prior convictions or 
to news accounts of the crime witli which he is charged 
alone presumptively deprives the defendant of due 
process 
421 U.S at 799.95 S.Ct. at 2036 

Neither decision characterized Estes as imposing a per se 
constitutional ban on the televising of state criminal trials. 

Similarly, several lower courts have concluded tliat 
televised coverage of a criminal trial is not a per se  denial 
of a defendant's right to due process.Bradley v. Texas, 
470 F.2d 785 (5th Cir. 1972); CBS. Inc. v. Lieberman, 
439 F.Suno. 862 (N.D.111.1976); Gonzales v. People, 165 
Colo. 322,438 P.2d 686 (19681. 

It is our conclusion, then, that without demonstration of 
prejudice, there is no per se proscription against electronic 
media coverage of judicial proceedings imposed by tlie 
fourteenth amendment to the United States Constitution 
nor by article I. section 9. Florida Constitution. 

FIRST AND SIXTH AMENDMENT 
CONSIDERATIONS 

QJ While we have concluded that the due process clause 
does not prohibit electronic media coverage of Judicial 
proceedings per se, by the same token we reject the 
argument of the petitioner that the first and sixth 
amendments to the United States Constitution mandate 
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entry of tlie electronic media into judicial proceedings 
We are satisfied that this issue was laid to rest not only in 
the Estes IFN451 decision, but more recently in 
Warner Conimunications, Inc.. 435 U.S. 589. 98 S.Ct. 
1306. 55 L.Ed.?d 570 (19781, where with particular 
refe~ence to the sixth amendment, it was stated: 

FN45.381 U.S. at 539-42.85 S.Ct. 1628 

Respondents contend that release of the tapes is required 
by the Sixth Amend~nent guarantee of a public trial. They 
acknowledge that tlie trial at which these tapes were 
played was one of tile most publicized in history, but 
argue that public understanding of it remains incomplete 
in the absence of the ability to listen to the tapes and form 
judgments as to their meaning based on inflectron and 
emphasis. 

In tlie first place, this argument proves too much The 
same could be said of the testimony of a live witness, yet 
there is no constitutional rislit to have such testimonv - 
recorded and broadcast Estcs v. Texas. supra (381 U.S.L 
at 539-542. 85 S.Ct. (1628) at 1631-32. Second, while the 
auarantee of a oublic trial. in tile words of Mr Justice - 
Black, is "a safeguard against any attempt to employ our 
courts as instruments of persecution,"In re Oliver. 333 
U.S. 257, 270. 68 S.Ct. 499. 506, 92 L.Ed. 682 (1948), it 
confers no special benefit on the press. Estes v. Texas, 
381 US.. at 583, 85 S.Ct.. at 1653 (Warren, C. J., 
concurring); Id.. at 588-589 (Harlan, J., concurring) Nor 
does the Sixth Amendment require that the trial or any 
part of it he broadcast live or on tape to the public. The 
requirement o f a  public trial is satisfied by the opportunity 
of members of tlie public and the press to attend the trial 
and to report what they have observed. Id.. at 588-589.85 
S.Ct. at 1662-1663 (Harlan, J, ,  concuning). That 
opportunity abundantly existed liere. 

435 U.S. at 610. 98 S.Ct. at 1318 (footnotes omitted) 

Accordingly, our decision in this case is predicated upon 
the supervisory authority which reposes in tliis Court 
pursuant to article V of the Florida 

CONSTITUTION AND NOT UPON ANY 
CONSTITUTIONAL IMPERATIVE.. 

CONSIDERATIONS AGAINST ALPLOWING 
ELECTRONIC MEDIA COVERAGE. OF JUDICIAL 

PROCEEDINGS 

The opponents to electronic media coverage of judicial 
proceedings have raised a *775 multitude of issues 
militating against such coverage. The grounds for 
objection can be classified into the following categories: 
(i) physical disturbance or disruption; (ii) adverse 
psychological effect on the participants in carrying out 
their solemn duties in connection with the decision- 
making process; (iii) exploitation of the courts for 
commercial purposes as opposed to the performance of an 
educational Function; (iv) prejudicial publicity; (v) effect 
on particular categories of witnesses, 1. e., confidential 
informants, victims, relatives of victims, minors, 
witnesses under protection of anonymity, prisoners; and 
(vi) privacy rights of participants. It is asserted that each 
adversely bears upon the ability of the parties to receive a 
fair and impartial trial 

(i) Physical disruption 

After sifting through tlie voluminous aiguments, 
comments, survey results, and concessions of the 
opponents,= it is apparent that through application 
and enforcement of the standards imposed by the Court 
during the pilot program, physical disturbance was so 
minimal as not to be an arguable 
f a c t o r . ~ T e c l i n o l o g i c a l  advancements have so 
reduced size, noise, and light levels of the electronic 
equipment available that cameras can be employed in 
courtrooms unobtrusively. The standards adopted by the 
Court vested in tlie chief judges tlie means to position 
electronic media representatives in locations which would 
be least obtrusive while permitting reasonable access to 
coverage. Furthermore, the standards with respect to 
pooling and resolution of media disputes appear to have 
proved workable during tlie pilot period. Comments 
received indicate that while disputes arose from time to 
time, the burden was properly shifted to media 
representatives to resolve those disputes without 
involving tlie trial judge as arbitrator. In a number of 
instances the media, both with and without ~a r t i c i~a t ion  
of the courf, establislied protocols to anticipate anb deal 
with problem areas [ M I  

FN4G. Report of the Florida Conference of 
Circuit Judges, Appendix-].; Brief of Amicus 
Curiae Hirsclihorn and Freeman, P.A , p. .3 

FN47. Supra note 13, at 768. 

FN48. See, e. g , Report of Judge Paul Baker re: 
Conduct of Audio-Visual Trial Coverage, filed 

O 2008 ThomsodWest. No Claim to Orig. U.S. Govt. Works. 



370 So 2d 764 
370 So Zd 764, 14 A L. R 4111 82,5 Media L. Rep 1039 
(Cite as: 370 Sn.2d 764) 

A related issue is whether the very presence of electronic 
media in the courtroom detracts from the decorum of the 
proceedings. The attitudes of all participants surveyed 
clearly indicate that tliere is no such discernible 
effect 

FN49. Supra note 12, at 768. 

(ii) Psychological effect. 

Because of the scanty empirical data available to permit 
an assessment or  the psycliological impact upon 
courtroom participants, opponents assert tliat tlie presence 
of electronic media will have myriad adverse effects. 
They maintain that: ( I )  lawyers will "grandstand" or 
"play to the cameras" to advance tlieir own self interests; 
(2) judges will engage in "posturing" particularly at 
election time; (3) witnesses will either assulne a stage 
presence and "ham it up" or will be so intimidated as not 
to be able to present fairly their testimony; (4) jurors will 
either be distracted from concentrating on tlie evidence 
and the issues to be decided by them or, because of their 
identification with the proceedings, they will fear for their 
personal safety, be subjected to influence by members of 
the public, or attempt to conform their verdict to 
community opinion; and (5) the presence of electronic 
media in the courtroom will make that case appear to the 
participants to be a cause celebie and, therefore, prevent 
an objective and dispassionate presentation and resolution 
of the issues. These are concerns tliat any fair minded 
person would share because they would, certainly in 
combination, he antithetical to a fair trial. The fact 
remains, however, that tlie assertions are but assumptions 
unsupported by any evidence. No respondent lias been 
able to point to any instance during the pilot program 
period where these fears were substantiated. Such 
evidence as exists would appear to *776 refute tlie 
assumptions. Tlie Survey reflects that the assumed 
influences upon participants during the experimental 
period were perceived to vary in degree from not at all to 
slightly. More importantly, tliere was no significant 
difference in the presence or degree of these influences as 
between the electronic and print media.Ante 
769.Similarly, it was the opinion of an overwhelming 
majority (90-95%) of respondents to the survey of the 
Florida Conference of' Circuit Judges that jurors, 
witnesses, and lawyers were not affected in the 
performance of their sworn duty in the courtroom. Ante 
770.With particular reference to the charge of an inflated 

appearance of newsworthiness created by tlie presence of 
the electronic media in the courtroom, it must be 
recognized that newsworthy trials are newsworthy trials, 
and that they will be extensively covered by the media 
both within and without the courtroom whether 
A(7) is modified or not Consequently, if it is deemed to 
be to the public advantage to permit electronic media 
coverage in the courtroom, it seems inappropriate to be 
dissuaded by honestly perceived but unsubstantiated 
concerns as to adverse psycliological effects on 
participants 

(iii) Exploitation o i  the courts for commercial purposes as 
opposed to the perforlnance of an educational function 

Some of'the opponents maintain that the electronic media 
is but an entertainment form without serious content and 
that editing practices not only eliminate any educational 
value hut mislead the public as to tlie judicial process and 
tlie issues in a particular proceeding. We have been 
treated to the spectre of a three-minute segment coverage 
of the local trial sandwiched between a dog food 
commercial on the one end and a panty hose commercial 
on Uie other. That may be. Nowever, nothing prohibits the 
print media from juxtaposing just such adveltiseinents 
against its news story covering the same trial. Surely it 
lias occurred. Just as surely the image and majesty of'tlie 
judiciary has survived unsullied. We perceive no 
discernible difference in commercial exploitation of the 
courts by the electronic media as contrasted with the print 
media. 

As to the lack of serious content on the part of the 
electronic media, we must concede that much of its 
broadcast time is devoted to entertainment However, so 
too is substantial space in newspapers and magazines 
devoted to cartoons, comics, sports, entertainment, 
advertising, and the like is a "men's entertainment" 
magazine more calculated to educate and less to entertain 
than tlie local television station? At best the answer to that 
question is a value judgment, but no one would seriously 
suggest that a reporter for sucli a magazine should be 
precluded from coverir~g and reporting a trial because it is 
not intended to educate or inform the public that it intends 
only to exploit the courts commercially Furthermore, a 
medium which lias brought us such events as the funeral 
of assassinated President John F Kennedy, the landing of 
tlie first man to reach the moon, and the Hearings on 
Watergate and Related Activities Before the Senate Select 
Committee on Presidential Campaign Activities cannot be 
said to be altogether without serious content 
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We must also concede that selective editing, with or 
without ulterior motive, can affect the accuracy with 
which a legal proceeding is reported. However, this is hue 
of all segments of the media, including the sketch artist, 
and no one in recent memory has suggested tliat as a basis 
for denying the print media access to the courtroom. The 
judiciary's concern in matters of media content and 
editorial policy as it relates to judicial proceedings is 
limited to those words or depictions wliich present an 
imminent and serious threat to the administrative o i  
justice [FNSO1 

I;Njg. See Craie v. 1-lnrnev. 33 l U.S. 367. 67 
S.Ct. 1249. 91 L.Ed. 1546 (1047); I'entiekarnp v. 
Flo~ida. 328 U.S. 331. 66 S.Ct. 1029, 90 L.Ed. 
1295 (1946); Bridges v. California. 314 U.S. 
252.62 S.Ct. 190, 86 L.Ed. 192 (1941). 

*777 (iv) Prejudicial publicity. 

This point raises two issues: (a) tliat witnesses placed 
under the rule wliich excludes tliem from the courtroom 
while other witnesses testify and jurors will be 
contaminated in the fulfillment of their oath and 
performance 01 their duty by viewing excerpts of the trial 
on television; and (b) that it will be impossible to secure a 
fair and impartial jury for retrial of a case or for the trial 
of a codefendant who is tried separately In regard to 
witness and juror influence, our response is threefold 
First. the alleeation assumes that witnesses and iurors are - 
either incapable or unwilling to abide by their solemn 
oath or directions tiom the court We will'hot indulge in 
this assumption, for to do so  would be to impeach the 
foundation of our system of justice Second, the assertion 
simply is not borne out by tlie responses in the two 
surveys of participants in tlie year-long pilot 
program -Third, we discern no appreciable 
difference in this reeard between willful exnosure to the 

may extensive newspaper coverage Furthermore, it is 
unrealistic to equate the presence of' electronic media in 
tile courtroom with the amount of publicity which will be 
generated about any trial. Newswortliy trials will be 
covered by the electronic media whether from within or 
without tlie courtroom. Even without access to the 
courtroom, television news broadcasts oAen utilize artist 
sketches, still photographs, or out-of-court films of the 
participants coupled with quotations or paraphrasing of 
testimony or legal argument which takes place in tlie 
courtroom. Who can assess whether this type of coverage 
will be any less sensational or liave any less impact on the 
community than an accurate, direct broadcast of the 
events occurring in the courtrooni. A situation similar to 
the one under consideration occurred in tlie "Watergaten 
consoiracv and obstruction of iustice trial of Messrs . , 
1-laldeman. Elirlichtnan, and Mitcliell. United States v. 
1-Ialdenian. 181 U.S.App.D.C. 254. 559 F.2d 31 (19761, 
Cert. denied, 431 U.S. 933. 97 S.Ct. 2641.53 L.Ed.2d 250 
(1977). It is hard to conceive of a trial preceded by more 
oervasive media coveraee. includine live telecast of the - .+ 

hearings before the United States Senate Nonetheless, the 
court held that it was not enor for the trial court to deny, 
prior to attempting selection of a jury, either a request for 
protracted continuance or for change of' venue from the 
District of Columbia Tile court futther affirmed the 
verdicts and judgments of guilt against an attack of 
prejudicial publicity upon review of the voir dire 
examination The court there made an interesting 
comment concerning the impact of pretrial publicity 
wliich has significance beyond that case 

Our own reading of the 2,000-page Voir dire 
demonstrates that the Govetnment's assessment of the 
public interest in Watergate matters is correct Most of the 
venire simply did not pay an inordinate amount of 
attention to Watergate This may come as a surprise to 
lawyers and judges, but it is simply a fact of life tliat 
matters which interest them may be less fascinating to tlie 
- 1 ,.. -.-. .*, - puo~lc geneiaty 

electronic media as onoosed to the orint media. A witness . . 
or juror disposed to disregard an oath or direction from 
the court is just as apt to read about the trial in the 181 U.S.Apo.D.C. ai 285 n.37. 559 F.2d at 62 11.37 

newsoaoer as to view a film ol  it on television or to listen (emphasis supplied) . . 
to it on a radio broadcast. 

Be that as it may, the issue presented is ordinarily one of 

FN51. Supra note 21, at 769; note 25, at 769; determining the existence of' actual prejudicial publicity 

note 31, at 770. wlietlier before or at the trial. In the case of the former, 
voir dire examination has proven to be an effective 
method of insuring jury impartiality and of gauging 

The problem of retrials or the separate, subsequent trial of whether prejudice is so  great that an impartial jury cannot 
a codefendant, is one only of degree. Just as electronic be selected from the community. Murphy v. Florida, 
media broadcast may contaminate a prospective venire, so  
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supra In the extreme case a continuance or change of 
venue is an effective judicial tool to remedy the 
situation.*778 Where witness and juror prejudice is 
suspected or anticipated at trial, the judicial devices of 
c0ur.t instruction, and sequestration in extreme cases, may 
be employed. There is no evidence that accurate 
electronic transmission of events in a public courtroom 
would enhance tlie potential for prejudice of witnesses 
and jurors. Nor has it been demonstrated that such 
transmission would generate a need to change tlie present 
standard for gauging prejudice 

(v) Effect on particular categories of witnesses 

Experience during tlie pilot peliod deliionstrated that there 
were occasional instances of signiticant adverse impact 
on some categories of witnesses. Altliougli the standards 
as adopted by this Court recognized "tlie authority of the 
presiding judge conferred by statute, rule or common law 
to control the conduct of proceedings before liim," no 
standard for exercise of tlie Judge's discretion in this 
regard was articulated.-As a result, sornf of the 
problems relating to electronic media coverage of certain 
categories of witnesses anticipated by the opponents did, 
in fact, arise. In the case of State v. Paul Jacobson, Case 
No. 75-8791, Eleventh Judicial Circuit of tlie State of 
Florida, the electronic media asserted the right to 
photograpli witnesses who were under federal protection 
and relocated about the country to protect their 
i d e n t i t y . M A f t e r  a hearing the presiding judge 
declined to permit sucli coverage. 

Brief of Amicus Curiae Hirsclihorn and 
Freeman, P A ,  app. at 46. 

In State v. Herman, Case No. 77-1236, Fifteenth Judicial 
Circuit of the State of Florida, two problems occurred 
concerning the coverage of certain types of witnesses. 
The widow of the deceased murder victim sought to 
prohibit electronic media coverage of her appearance as a 
witness. TIie presiding judge overruled her claimed right 
to privacy under the ninth and fourteenth amendments to 
the United States Constitution and article I. section I ,  
Florida Constitution. Both this Court IFN541 and the 
Federal District Court for tlie Soutliern District of Florida 
refused to i n t e r v e n e . m D u r i n g  the same trial Judge 
Sholts denied the objection to electronic media coverage 
interposed by an inmate of the Florida Corrections System 

who had been called as a witness by the state Spurred by 
the fear of reprisals from fellow inmates if she testified, 
the prisoner refused to take the stand and as a result was 
held in c o n t e m p t . m l l t  is not clear that in either 
instance the presiding judge perceived that discretion 
reposed in him to grant tlie objection by the witness. 

FN54.Kreusler v. Sliolts. 355 So.2d 515 
(Fla.1978) (prohibition denied). 

FN55. Report of Judge Thomas E. Sholts re - 
Conduct of Audio-Visual Trial Coverage, filed 
June 19, 1978, at 4-5 

In State v. Bannister, Case No 77-521-CF-A-01, Twelfth 
Judicial Circuit of the State of Florida, the presiding judge 
considered but refrained from prohibiting electronic 
media coverage of the testimony of a sixteen-year-old 
rape victim The District Court o l  Appeal, Second 
District, intervened to the extent of requesting the trial 
judge to hold a hearing on such proposal, after notice to 
the media, before entering any order prohibiting media 
coverage.Times Publisliine Co. v. Hall, 357 So.2d 736 
(Fla.2d DCA 1978) Although not invoked, the presiding 
judge apparently concluded that this Court's standards 
provided liim discretionary authority to bar electronic 
media coverage of a particular witness 

The foregoing examples demonstrate that unique 
problems can arise with respect to particular participants 
in ajudicial proceeding. Tliey do not, however, reveal any 
compelling reason for refusing to amend Canon A(7). 
What is called for is an articulated standard for the 
exercise of the presiding judge's discretion in determining 
whether it is appropriate to prohibit electronic media 
coverage of a particular *779 participant Implicit in this 
statement, of course, is the conclusion that in certain 
instances it is appropriate to prol~ibit electronic media 
coverage of particular participants. This is so because, for 
certain trial participants, there is a qualitative difference 
behveeo tlie printed word and a pliotograpli. Electronic 
media coverage of certain cliild custody proceedings 
could have a devastating impact on the welfare of tlie 
cliild participant. The future well-being of the child far 
outweighs the public's interest in being informed of such 
proceedings. And we can conceive of situations where it 
would be legally appropriate to exclude the electronic 
media where the public in general is not 
e x c l u d e d . ~ ~ S i m i l a r  considerations can present 
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themselves where prisoners, confidential informants, State.Consequently, objections to amendment of 
sexual battery victims, relatives of victims, and witnesses A(7) predicated upon violation of participants' privacy 
under protection of anonymity are concerned However, rights are unavailing 
we deem it imprudent to compile a laundry list or adopt 
an absolute rule to deal with these occurrences. Instead, 
the matter should be leR to the sound discretion of the 
presiding judge to be exercised in accordance witli the 
following standard: CONSIDERATIONS FOR ALLOWING ELECTRONIC 

MEDIA COVERAGE OF JUDICIAL PROCEEDINGS 
FN57. See Remarks bv Fred W. Friendlv. 
Edward R. Murrow, P;ofessor of ~ roadca i t  
Journalism, Columbia University Graduate 
School of Journalism. at the National Conference 
on Slate Courts, Williarnsburg, Virginia, March 
20, 1978, at 17 

The presiding judge may exclude electro~iic media 
coverage of' a particular participant only upon a finding 
that sucli coverage will have a substantial effect upon the 
particular individual which would be qualitatively 
different from tlie effect on members of the public in 
general and such effect will be qualitatively different from 
coverage by other types of media. 

(vi) Privacy rights of participants 

It is contended here tliat it is an invasion of an 
espoused right of privacy to compel a witness or juror to 
appear in a judicial proceeding by legal process, then 
expose him against his will to the notoriety or publicity 
attendant to his image appearing in a newspaper, 
magazine, or television broadcast. This argument fails for 
two reasons First, ajudicial proceeding, subject to certain 
limited exceptions, is a public event which by its very 
nature denies certain aspects of privacy. Second, and 
more compelling, there is no constitutionally recognized 
right of privacy in the context of a judicial proceeding. 
The scope of privacy interests protected by the United 
States Constitution, wliicli have been characterized as 
penumbrae formed by emanations from tlie specific 
guarantees in the Bill of Riglits,iFNSgl has been nanowly 
circumscribed by recent decisions of the United States 
Supreme Court to include only matters relating to 
marriage, procreation, contraception, family relationships, 
and child rearing and education. Paul v. Davis. 424 U.S. 
693.96 S.Ct. 1155.47 L.Ed.2d 405 (1976); See also Laird 
v. State. 342 So.2d 962 (FIa.19771, and cases cited 
therein. Furthermore, there is no express guarantee of a 
right of privacy contained in the Constitution of Florida, 
nor has any such constitutionally guaranteed right yet 
been found to exist through implication. Laird v. 

The proponents for change of Canon A(7) make 
many claims for permitting electronic media in tlie 
courtrooms of Florida They assert that: (i) there is no 
logical basis to distinguish between tlie print and 
electronic media insofar as access is concerned; (ii) the 
sixth amendment concept of a public trial is promoted by 
electronic media coverage; (iii) there is educational value 
in electronic media coverage; (iv) newsworthy trials will 
be covered by the electronic media either from within or 
without the courtroom and that the former is less apt to 
interfere with a h i r  trial; (v) tlie pilot program has 
dernonstratcd that the "780 state of the art in television 
and photographic equipment is sucli tliat no disturbance of' 
judicial proceedings results from coverage and, 
furthermore, that media pooling arrangements prevented 
any serious problems in connection witli coverage; and 
(vi) the judiciary and the public's confidence in that 
institution will be enhanced by electronic media coverage. 

While we do not accept all of the claims made by the 
proponents and will not discuss them in detail, we are 
persuaded that on balance tliere is more to be gained than 
lost by permitting electronic media coverage of judicial 
proceedings subject to standards for sucli coverage. The 
prime motivating consideration prompting our conclusiori 
is this state's commitment to open government [FN591We 
have heretofore articulated this philosophy in the context 
of the court system: 

FN59. See, e. g., ch 119, FlaStat (1977) 
(inspection of public records law); s 286.01 1. 
Fla.Stat. (1977) (open public meetings law); arl. 
11. s 8(a) and Ib)?). Fla.Const (full and public 
financial disclosure by public officials and 
candidates) 

Reporters are plainly free to report whatever occurs in 
open court through their respective media A trial is a 
public event, and there is no special perquisite of the 
judiciary which enables it to suppress, edit or censor 
events which tlanspire in proceedings before it, and those 
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who see and hear what transpired may report it with 
impunity, subject to constitutional restraints mentioned 
herein. 
State ex I<!.. hkd1n.j ~ l ~ r . ~ l d ~ l ' ~ ~ l ~ l i s I i i ~ i ~  v.  M ~ l n ~ o s l i ~ 3 - l ~  
So Zd 904. 'IOX-W!.L~!:I. 107_?) (lbot~iotes omitted) 

This principle, that a trial is a public event and tliat what 
transpires in an open courtroom is public properq, has 
found expression in numerous United States Supreme 
Court decisions. See, e g ,  Sheppard v. Maxwell, 
supra;Estes v Texas, supra;Stroble v California, 
supra;Crairr v. Narnev, 331 U.S. 367, 67 S.Ct. 1249. 91 
L.Ed. 1546 (19471 

Electronic m e d ~ a  coverage of all otlier branclles and 
subdivtsions of Florida government exists and apparently 
llas sewed nol only to inform the public about tile 
operation of their government but has made the 
representatives of government act more responsibility At 
the advent of gavel-to-gavel television coverage of the 
Florida Legislature, members of that body expressed 
many of tlie same fears held by the respondents before us 
today. That experience, however, has demonstrated that 
tlie legislative process Ilas been enhanced rather than 
degraded: 

Television changes everything it touches. It has subtly 
altered the legislative process for the better. Many of our 
legislators had tlieir doubts about the wisdom of gavel-to- 
gavel televising because they feared television would 
encourage grandstanding. This did not happen. Instead, 
television coverage had a Iavorable impact on the 
lawmaking process. No one mumbles bills through. You 
seldom see legislators reading newspapers and never see 
them eating lunch at their desks during debate any more. 
(e. s.) 

Nowadays, under the eye of tlie television cameras, tliose 
sponsoring bills are far more careful to give tlie House 
and tlie viewing public an adequate explanation of wllat 
the pending measure does In otlier words, debate has 
become far more structured 

FN(iO. Remarks by Allen Morris, Clerk, Florida 
Iiouse of Representatives, at Annual Meeting of 
the American Society of Legislative Clerks and 
Secretaries, New Orleans, La., November 29, 
1977, at 13 (emphasis supplied). 

The court system is no less an institution of democratic 
government in our society. Because of the courts' dispute 

resolution and decision-making role, its judgments and 
decrees have an equally significant effect on the day-to- 
day lives of the citizenry as the other branches of 
government. It is essential tliat the populace have 
confidence in the process, for public acceptance of 
judicial judgments and decisions is manifestly necessary 
to their observance Florida Bar v. McCain, 361 So.2d 
700. 709 (Fla.1978)*781 (Sundberg, J ,  concurring). 
Consequently, public understanding of tlle judicial 
system, as opposed to suspicion, is imperative. 

Regrettably, public knowledge and understanding of the 
judicial process is at a low ebb: 

The rulers of America, tlie nuiiierous John Q.  Citizens 
who liave intention of becoming lawyers, should be 
taught wllat tlieir courts do and why. For alas, they know 
too little of that subject. Anierican journalism, on the 
whole, does a poor job of accurately reporting court- 
doings. Our lawyers liave made little effort to explain to 
the laymen, in intelligible terms, tlle workings of our 
judicial systetn The resultant public ignorance is 
deplorable. Our courts are an immensely important part of 
our government. In a democracy, no portion of 
government should be a mystery. But what may be called 
"court-house government" still is mysterious to most 01 
tlie laity. 

J. Frank, Courts on Trial I (1949). 

This is particularly deplorable in Florida, where we liave a 
system and judges in which we can take pride Unlike 
other states where reform of the judicial system has 
sometimes lagged, Florida 11as developed a modem court 
system wit11 procedures for merit appointment of judges 
and for attorney discipline Florida courts have proved 
innovative in developing new concepts to speed the 
system and improve tlie administration of justice We 
bave no need to hide our bench and bar under a bushel. 
Ventilating the judicial process, we submit, will enhance 
tlie image of tlie Florida bench and bar and thereby 
elevate public confidence in tlle system 

In view of the lack of any serious problems of disruption 
occurring during tlie term of the pilot program, and 
supported by the limited empirical data developed 
through the surveys, it is our judgment that Canon A(7) 
should be amended to permit access to the courtrooms of 
this state by electronic media subject to standards adopted 
by this Court and subject also to the authority of the 
presiding judge at all times to control the conduct of 
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p~oceedings before him to ensure a fair trial to the 
litigants. This judgment is buttressed by a practical 
reality; newsworthy trials will continue to be covered by 
the electronic media from without the courtroom if the 
canon is not altered. We have all been exposed to far too 
many examples of this out-of-court coverage to believe 
that it promotes the interests of a fair trial or tlie image of 
the judicial process Proponents represent, and we accept 
in good faith, that this type of sensational and 
uncomplimentary coverage will be displaced by the sort 
of orderly and dignified in-court coverage demonstrated 
during the pilot program 

In reaching our conclus~on we are not unmindful of tlie 
perceived risks articulated by the opponents o i  change. 
I-Iowever, there are risks in any system of free and open 
government A democratic system of government is not 
tlie safest form of government, it is just tlie best man lias 
devised to date, and it worlts best when its citizens are 
informed about its workings 

AMENDME.NT OF CANON 3 A(7) 

In consideration of the foregoing, Canon A(7) of tlie 
Florida Code of Judicial Conduct is amended, effective 
May 1, 1979, by striking the same in its enti~ety and 
substituting therefor the following: 

Subject at all times to the authority of the presiding judge 
to (i) control the conduct of proceedings before the court, 
(ii) ensure decorum and prevent distractions, and (iii) 
ensure tlie fair administration of justice in tlie pending 
cause, electronic media and still photograp!iy coverage of 
public judicial proceedings in the appellate and trial 
courts of this state shall be allowed in accordance with 
standards of conduct and technology promulgated by the 
Supreme Court of Florida 

COMMENTARY 

This canon represents a departure from former Canon 3 
A(7) (ABA Canon 3 5 )  TIie former canon generally 
proscribed electronic media and still photograpliy *782 
coverage of judicial proceedings from within and in areas 
immediately adjacent to the courtroom, with three 
categories of exceptions (a) use for judicial 
administration, (b) coverage of investitive, ceremonial, 
and naturalization proceedings, and (c) use for 

instructional purposes in educational institutions. Subject 
to the limitations and promulgation of standards as 
mentioned therein, the revised canon constitutes a general 
authorization for electronic media and still photography 
coverage for all purposes, including the purposes 
expressed as exceptions in the former canon. Limited only 
by the authority of the presiding judge in tlie exercise of 
sound discretion to prohibit filming or. photographing of 
particular parlicipants, consent of participants to coverage 
is not required. The text of the canon refers to Public 
judicial proceedings. This is in recognition of the 
authority reposing in the presiding judge, upon the 
exercise of sound discretion, to hold certain judicial 
proceedings or portions thereof In camera, and in 
recognition of the fact that certain proceedings or portions 
thereof are made confidential by statute The term 
"presiding judge" includes the chiefjudge of an appellate 
tribunal. 

In view of the foregoing amendment to Canon A(7), 
Florida Rule o l  Criminal Procedure 3.1 10 is repealed as 
of the effective date of such amendment. 

Pursuant to Canon 3 A(7), as herein amended, the 
standards of conduct and technology set forth in 
Appendix 3 attached to this opinion are hereby 
promulgated to govern electronic media and still 
pliotography coverage of judicial proceedings in the 
courts of the State of Florida. 

Because of the protracted and deliberate consideration 
afforded this matter by the Court, and in view of the 
desirability of establishing a definitive date for 
commencement of electronic media coverage, rehearing is 
dispensed with in this cause and this decision sliall be 
final upon filing. 

It is so ordered 

ENGLAND, C. J., and ADKINS, BOYD, OVERTON, 
HATCHETT and ALDERMAN, JJ., concur, 

Appendix to follow. 

*783 APPENDIX 1 

PETITION OF POST-NEWS WEEK STATIONS, ETC. 

Cite as, Fla.. 347 So.2d 404 
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1. Equipment and personnel. 

(a) Not more than one portable television camera [film 
camera-16 mm sound on film (self blimped) or video tape 
electronic camera], operated by not more than one camera 
person, sliall be permitted in any trial court proceeding. 
Not more than two television cameras, operated by not 
more than one camera person each, shall be permitted in 
any appellate court proceeding. 

(b) Not niore than one still photographer, utilizing not 
more than two still cameras with riot more than two lenses 
for each camera and related equipnient for print purposes 
sliall be permitted in any proceeding in a trial or appellate 
court 

(c) Not niore than one audio system for radio broadcast 
purposes sliall be permifled in any proceeding in a trial or 
appellate court. Audio pickup for all media purposes shall 
be acconiplislied from existing audio systems present in 
the court facility. If no teclinically suitable audio system 
exists in the court facility, niicrophones and related wiring 
essential for media purposes shall be unobtrusive and 
sliall be located in places designated in advance of any 
proceeding by the chiei judge of the judicial circuit or 
district in whicli the court facility is located 

(d) Any "pooling" arrangements among the media 
required by these limitations on equipment and personnel 
shall be the sole responsibility of the rnedia without 
calling upon the presiding judge to mediate any drspute as 
to the appropriate media representative or equipment 
authorized to cover a particular proceeding. In the 
absence of advance rnedia agreenient on disputed 
equipment or personnel issues, the presiding judge shall 
exclude all contesting media personnel from a proceeding 

2. Sound and light criteria 

(a) Only television pliotograpliic and audio equipment 

distracting sound or light shall be employed to cover 
judicial proceedings. Specifically, such still camera 
equipment sliall produce no greater sound or light than a 
35 mm Leica " M  Series Rangefinder camera, and no 
artificial lighting device of any kind shall be employed in 
connection with a still camera. 

(c) It shall be the affirmative duty of media personnel to 
demonstrate to tlie presiding judge adequately in advance 
of any proceeding that the equipment sought to be utilized 
meets the sound and light criteria enunciated herein. A 
failure to obtain advance judicial approval for equipment 
sliall preclude its use in any proceeding 

3 L.ocation of equipment and personnel 

(a) Television camera equipment shall be positioned in 
such location in the court facility as shall be designated by 
the chief judge of tlie Judicial circuit or district in which 
such facility is situated. Tlie area designated sliall provide 
reasonable access to coverage If and when areas remote 
From the court facility which perniit reasonable access to 
coverage are provided all television camera and audio 
equipment sliall be positioned only in such area. Video 
tape recording equipment which is not a component part 
of a television camera sliall be located in an area remote 
from the court facility. 

(b) A still camera photographer shall position himself or 
herself in sucli location in the court facility as shall be 
designated by tile chief judge of the judicial circuit or 
district in which such facility is situated Tlie area 
designated shall provide reasonable access to coverage 
Still camera photographers sliall assume a fixed position 
within tlie designated area and, once a photographer lias 
established liimself or herself in a shooting position, lie or 
she shall act so  as not to call attention to himself or  
herself through further movement Still camera 
photographers sliall not be permitted to move about in 
order to obtain pliotographers of court proceedings 

wilich docs not dislracting sound or ligliisl;all be 
employed to cover iudicial proceedings. Specificially, *784 (c) Broadcast media representatives shall not move . - - .  
such photographic and audio equipment shall produce no about the court facility while proceedings are in session, 
greater sound or light than the equipment designated in and microphones or taping equipment once positioned as 
Appendix A annexed hereto, when the same is in good required by l(c) above sliall not be moved during the 
wbiking order. No artificial lighting device of any kind pendency of the proceeding - - 
shall be employed in connection with the te~dvision 
camera 4. Movement during proceedings. 

(b) Only still camera equipment which does not produce News media photographic or audio equipment shall not be 
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placed in or removed from tlie court facility except prior 
to commencement or after adjournment of proceedings 
each day, or during a recess. Neither television film 
magazines nor still camera film or lenses shall be changed 
within a court facility except during a recess in the 
proceeding 

5. Courtroom light sources. 

With the concumence of the chief judge of a judicial 
circuit or district in wliich a court facility is situated, 
modifications and additions may be made in light sources 
existing in the facility, provided such modifications or 
additions are installed and maintained without public 
expense 

6. Conferences of counsel 

To protect the attorney-client privilege and the effective 
right to counsel, there shall be no audio pickup or 
broadcast of conferences whicli occur in a court facility 
between attorneys and their clients, between co-counsel of 
a client, or between counsel and the presiding judge lield 
at the bench. 

7. Impermissible use of media material. 

None of the film, video tape, still photograplis or audio 
reproductions developed during or by virtue of tlie pilot 
program shall be admissible as evidence in tlie proceeding 
out of which it arose, any proceeding subsequent or 
collateral thereto, or upon any retrial or appeal of such 
proceedings. 
FILM CAMERAS- l6mm Sound on Film (self 

blimped) 

I. CINEMA PRODUCTS 
2. ARRIFLEX 
3.  FW.ZZOL.IN1 
4.  AURlCON 
5 AURICDN 
6. GENERAL CAMERA 
7. ECLAIR 
8 GENERAL. CAMERA 
9. WILCAM REFLEX 

CP-I 6A-R 
16mm-I 6BL Model 
16mni (LW16) 
"Cini-Voice" 
"Pro-600" 
SS 111 
Model ACL 
DGX 
16mm 

8. Appellate review. 

So that the Court may evaluate in depth all experiences 
engendered under the program at the end of one year, and 
to preclude appellate activity during the test year, (1) no 
appellate review shall be available to the electronic or still 
photographic media from individual orders entered by 
trial or appellate courts ruling upon matters arising under 
these standards, and (2) no appellate court shall entertain 
any petition by the electronic or still photographic media 
for extraordina~y writ seeking in any way to affect such 
media reporting of a judicial proceeding or proceedings; 
provided however, that any party to this proceeding, any 
electronic media representative or any circuit or district 
court chief judge may at any time during tlie one-year 
pilot program apply to this Court, with proper notice to all 
parties, to amend tlie standards set out in this Order for 
the purpose of meeting unforeseen technical difficulties in 
their general application. 

9. Evaluation of program. 

At the conclusion of tlie one-year pilot program, all media 
participants in the program, all parties hereto, and all 
participating judges are requested to furnish to the Court a 
report of their experience under the program, so that the 
Court can determine whether or to what extent 
A(7) shall be modified 

Sound Camera 
Sound Camera 
Sound on Film Camera 
Sound Camera 
Sound Camera 
Sound Camera 
Sound Camera 
Sound Camera 
Sound Camera 

VIDEO TAPE. 
ELECTRON1 
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C CAMERAS 
1. Ikega~ni HL.-77 HL.-3.3 HL-35 I-IL-34 HL-51 
2 ,  RCA TK 76 

3. Sony DXC-1600 
Trinicon 

3a. ASACA ACC-2006 

4. Hitachi SK 80 SK90 

5. Hilacl~i FP-3030 

6. Philips LDIC-25 

7. Sony BVP- ENG Camera 
200 
8 Fernseh Video Camera 

9. JVC-8800 ENG Camera 
u 
10. AKA1 CVC-I50 VTS-I50 

11. Panasonic WV-3085 NV-3085 

12. JVC GC-4800u 

VIDEO TAPE RECORDERSlused with video caneras 

1 Ikegami 
2. Sony 
3. Sony 
4. Ampex 
5. Panasonic 
6 JVC 
7. Sony 

*786 APPENDIX 2 

National Center for State Courts 

300 Newport Avenue 

To: 

From: 

,3800 
3800 
BVU-100 
Video Recorder 
1 incli Video Recorder 
4400 
3800H 

Williamsburg, Virginia 23185 

(804)253-2000 

February 7, 1979 

Members or the Executive Council 
Conference of Chief Justices 

Jag C Uppal, Director Secretariat Services 

Subject: Television in the Courtroom - Recent Developments 
area for some time, the policy resolution adopted 

The enclosed report provides information on last summer by the Conference of Chief Justices 
significant developments concerning the televising of designated the National Center as the Clearinghouse for 

judicial proceedings. While the National Center for all photographic and electronic-in-the-courtroom 
State Courts has been assisting the stale courts in this information for state and federal jurisdictions 
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TIie staff of the National Center has been collecting 
rules, guidelines, opinions, reports, articles and other 
background information pertaining to television in the 
courtroom All this information has enhanced the 
capacity of the National Center to provide timely 
assistance to the various state supreme courts, special 
committees, bal associations, media organizations, 
judges and other groups involved in studying the issues 
concerning television coverage A compendium of 
materials has been mailed out to the Chief Justices and 
State Court Administrators, including material sent in 
response to specific requests 

We appreciate tlie cooperation of tile members of the 
Conference of Cliief Justices and tlieir staffs for the 
materials received regarding developrnents in 
television, radio and photographic coverage of the 
courts in their states, To lielp us percorm the 
clearinghouse functions mole efficiently in the future, 
wc would like to eiicourage you to continue to forward 
us such information. Some of you are aware tliat wc are 
in tlie process of piepaling two grant proposals to 
further develop the clearingliouse capability of the 
National Center. 

FN* A copy of tlie resolution is attached to this - 
appendix. 

TELEVISION IN THE COURTROOM: RECENT 
DE.VE.LOPME.NTS 

The Conference of Chief Justices approved a resolution 
on August 2, 1978, recommending tliat the Code of 
Judicial Conduct be amended to permit the supervisory 
court in each state and federal jurisdiction to "allow 
television, radio and pliotographic coverage of judicial 
proceedings in courts under tlieir supervision."Since 
August, 1978, Supreme Courts in five states Alaska, 
California, Idaho, N. Dakota, Oklahoma and West 
Virginia have already amended tlieir rules to allow 
television coverage on an experilnental basis for varying 
periods. The rule in New Hampshire has been amended to 
permit trial coverage as of January 26. The State Supreme 
Court had authorized perinanent coverage OF its 
proceedings since December, 1977. 

A number of other states arc considering allowing 
cameras in tlie courts. The Supreme "787 Court of New 
Jersey permitted one-day test coverage of its proceedings 
on December 12, 1978. Details of these and other major 

developments in the various states are provided under 
state-by-state descriptions 

While a number of individual judges allowed 
pliotograpliic and television cameras in tlieir courtrooms 
during tlie mid-fiilies in Idaho, Kansas, Oklalioma and 
Texas, Colorado was the first state wliicli officially began 
to allow coverage in 1956. TIie Estes decision in 1965 
(381 in eifect, closed state courtrooms to 
cameras because allowing cameras would be a violation 
of tlie Fourteenth Amendment right to due process Only 
Colorado continued to allow cameras in the courtroom 
after Estes 

A. STATES WHICH PERMIT COVERAGE ON 
PERMANENT BASIS: 

I. Alabama 

The Supreme Court adopted tlic Alabaiiia Canons of 
Judicial Ethics in December, 1975, approving courtroom 
pliotograpliy in trial and appellate courts with consent of 
all parties and following a plan approved by the state 
supreme court in a criminal trial, all accused persons and 
the chief prosecuting attorney must give prior written 
consent before cameras will be allowed In a civil 
proceeding, all litigants involved and tlieir chief attorneys 
must give written consent 

2.  Colorado 

The Supreme Court of Colorado authorized 
photographing and broadcasting in the courtroom since 
February 27, 1956. Canon A(7)-3 A(10) stipulate that 
there shall be no photograpliing or broadcasting of court 
proceedings unless permitted by order of tlie trial Judge 
and only under the prescribed conditions. Consent oi ' the 
accused and of witnesses and jurors under subpoena and 
tlie consent of the judge is required. 

i. Georgia 

The Canon A \was amended by tlie Supreme Court of 
Georgia on May 12, 1977 to include a new subparagrapli 
(8)"Canon 3 A(8) states that the Supreme Court may 
authorize the broadcasting, televising, recording, filming 
and taking of photographs in the courtrooms of the state 
including the Supreme Court. A plan for any use of 
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cameras in the courtrooin must be approved by the 
Supreme Court in advance. If witnesses or jurors do not 
provide consent, cameras may be allowed in the 
courtroom but may not photograpli or film those refusing 
to give consent. 

4. New Hampshire 

The Supreme Court adopted a rule # 29, authorizing 
photograph or broadcast by radio or television, of its oral 
proceedings with prior consent of the court effective 
January I ,  1978 Amendment of Rule 78(a) effective 
January 29, 1979, allows photograpliing, recording, 
broadcast~ng by radio, television or other means, court 
proceedings upon prior approval and order of tlie 
Presiding Judge 

5 Texas 

The state Code of Judicial Conduct was amended in 
November, 1976, wliicli permits recording by electronic 
means of oral arguments by tlie parties in appellate courts. 
Prior consent must be obtained from tlie Presiding Judge 

6. Washington 

The Supreme Court approved the amendment o l  QEE..~, 
A(7) in September, 1976 which permits a judge to 
prescribe conditions for coverage or judicial proceedings 
If witnesses and jurors express prior objection, no telecast 
or pliotograplis are allowed of those persons. A Supreme 
Court authorized experirnent was conducted in December, 

B. EXPERIMENTAL. COVERAGE IS PERMITTED IN 
THE FOL.LOWING STATES: 

I. Alaska 

The Supreme Court authorized one-year pilot program 
governing media coverage of proceedings in the Supreme 
Court and in tlie Trials Courts in Anchorage. Prior 
approval of a plan for media coverage by the Supreme 
Court is required.*788 Prior consent must be obtained 
from tlie judge and counsel for all parties. Without 
permission of witnesses or jurors broadcast or telecast is 
not allowed The program began September 18, 1978. 

The Judicial Council of California approved on December 
2, 1978, a one-year experimental program to permit 
broadcasting and photographing of court proceedings in 
selected courts with the consent of the judge and the 
parties and witliout cost to the Judicial Council or tlie 
courts. Cliief Justices' Special Committee on the Courts 
and tlie Media has been appointed to advise the Judicial 
Council in developing rules and procedures for 
conducting and evaluating the project Tile Committee's 
report is expected in June 

3. Florida 

TIie state Supreme Court was tirst petitioned by tlie Post- 
Newsweek Stations, Florida, Inc in May 1975 to amend 
Canon 3 A(7) relaxing the ban on coverage ARer 
studying tlie issue the Court agreed that two trials be 
selected for the experiment which were to be conducted 
under specific guidelines including consent of all parties 
Attempts to find trials for the experiment were 
unsuccessful 

A one-year pilot program was approved by the Court 
starting July 1, 1977. Under this program the court 
allowed an exception to Canon A(7) of the Florida Code 
of Judicial Conduct. The Zamora murder trial came 
during the experimental period This pilot program was 
terminated in June, 1978, as scheduled to evaluate tlie 
effects of the experirnent. A sample survey of the attitudes 
of individuals associated trials involving electronic media 
and still photography coverage was conducted in Florida 
(Copies of the Survey weie niailed by tlie National Center 
to the members of CCJ and COSCA in November. 1978 ) 
The decision of tlie Court is expected soon. 

4 Idaho 

The Supreme Court authorized an experimental broadcast 
and photographic coverage including radio, televising and 
electronic recording of public hearings and appeals before 
the Supreme Court. The experiment began on October 18, 
1978, and it is to terminate on June 30, 1979. 

(Idaho is one of the four states allowing cameras in 
Supreme Court sessions only. The other three states are 
Minnesota, North Dakota and Tennessee). 

5. Louisiana 

2. California 
The Supreme Court approved February 23, 1978 a one- 
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year pilot project on camera and electronic coverage of 
court proceedings in Division B of the Ninth Judicial 
District Court for Rapides Parish Written permission of 
the parties and their counsel is required. In criminal cases, 
this includes the victim and the District Attorney. It has 
not been possible to record and telecast a full trial until 
the end of January because of the lack of permission (We 
understand that since the parties have given permission, a 
trial is likely to be covered in February.) 

6. Minnesota 

The Supreme Court adopted on January 27, 1978, rules 
governing experiiilental coverage of oral arguments in tlie 
Court by television, radio and photography. The rule 
stipulates suspension of &,& A(7) at the discretion of 
the Court in particular cases 

7. Montana 

Canon 35 of the Montana Canons of Judicial Ethics was 
suspended effective April 1, 1978 for an experimental 
period o i  two years. All court proceedings open to the 
public shall permit the recording and broadcasting No 
consent is required If, however, coverage is not 
permitted, the presiding judge must state reasons for such 
prohibition in the record of such case. 

the Supreme Court permitted photographic and broadcast 
coverage of the oral arguments presented to the Court for 
"a reasonable test period." The experiment began May 24, 
1978. 

11. West Virginia 

The Supreme Court authorized a six-month experiment 
for television and broadcast coverage in Monongahela 
County (Morgantown) Circuit Court No consent is 
necessary, but if witnesses, jurors and counsel express 
prior objection, they cannot be photographed or televised. 
Experiment began Jan 22, 1979 

I2 Wisconsin 

The Supreme Court ordered a suspension of Rule 14 of 
the State Code of Judicial Ethics for a one-year 
experimental period beginning April 1, 1978. TIie 
guidelines require designation of a coordinator to work 
with the chief judge of the district and presiding judge in 
a court providing the use of cameras. 

C. STATES ACTIVELY CONSIDERING ALLOWING 
COVERAGE INCLUDE: 

1. Arkansas 

8 North Dakota The American Bar Association's Committee on Cameras 
in Courtroom has been examining this subject It is not 

The Supreme Court authorized one-year experimental certain whether the state judiciary is involved in this 
electronic media and photographic coverage of certain study. 
proceedings*789 before the Court The rule provides for 
i n  evaluation of the experiment at its conclusion on 2. Delaware 
January 3 1, 1980. 

9 Oklahoma 

The Supreme Court revised Can011 3 A(7) for an 
experimental period of one year effective January 1, 1979. 
A judge is authorized to permit broadcasting, televising, 
recording and taking photographs in the courtroom. If 
prior objection is expressed to the judge by jurors, parties, 
and witnesses, they may not be photographed or their 
testimony broadcast or telecast. Consent of the parties is 
required in criminal proceedings. 

10. Tennessee 

By amending the Tennessee Code of Judicial Conduct, 

The Supreme Court sponsored a television demonstration 
for the Supreme Court judges in May, 1978, to acquaint 
the judges with television equipment and procedures 
Subsequently, the Chief Justice appointed two study 
groups from the Delaware Bar Associalion and tlie Bar- 
Bench Press Conference to make recommendations to the 
CIiief Justice by May 1, 1979 

3. Massachusetts 

The Supreme Judicial Court appointed on January 31 an 
Advisory Committee on Media Coverage in Court. The 
Committee has been charged with presenting its 
recommendations by April 30 concerning camera in the 
courts. 
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4. Nebraska 
expected to present its recommendations by the end of 
March. 

TIie Nebraska State Bar Association's Bar-Media 7. Ohio 
Committee has been studying the questions relating to 
televising of courtroom proceedings The extent of the The Supreme Court had appointed two committees of 
state courts involvement in this program is not known but, broadcasters and newspaper publishers Botli these 
it is understood, that the Chief Justice is interested in the committees presented their reports last summer. The *790 
work of the Committee court then invited comments about the proposals 

submitted by the two groups. The matter is presently 
5 Nevada under consideration by the Court 

The Supreme Court Rule 240 permits taking of still 8 Rliode Island 
photographs in tlie courtrooiii to be "regulated by local 
rule or practice7'The Nevada Canon A(7) of Judic~al The Cliief Justice appointed a special conimittee last Fall 
Ethics prohibits cameras on motion of the court, attoniey to review the rules of the Court regarding television, radio 
or at t l~e  request of a witness. The canon follows the and photographic coverage. Tlie Comniittee is expected to 
Supreme Courl Rule as above The Nevada Code of Law, present its recommendations sometime this Summer 
Section 1220, however, prohibits cameras in the 
courtroom National Center for State Courts 

6. New Jersey ,300 Newport Avenue 

The Supreme Court relaxed Llie provisions of the Williamsburg, Virginia 23185 
A(7) for the purpose of permitting tlie videotaping of the 
proceedings of tlie Court on Decembpr 12, 1978. Since 
then, the Supreme Court has appointed a special 

(804)253-2000 

committee to study and report on allowing television and 
photograpliic coverage in the courts The comniittee is 
RULES CONCERNING 
TELEVISION, RADIO AND 
PHOTOGRAI'MIC 
COVERAGE OF JUDICIAL. 
PROCEEDINGS 
SUMMARY TABLE 

A. STATES WHICH PERMIT 
COVERAGE 'ON PERMANENT 
BASIS: 

State 
I .  Alabama 

2. Colorado 

Authority and Nature of Coverage Effective Date 
Supreme Court autliorizes and Feb 1, 1976 
approves coverage plan. 

Consent of parties required. 

Judicial Canons permit coverage Feb. 27, 1956 
(lirst state to allow.) 

Consent of the accused, witness, 
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3. Georgia 

4. New Hampshire 

5 .  Texas 

6. Washington 

B. STATES WHICI-I PERMIT 
COVERAGE ON 
EXPERIMENTAL BASIS: 

1. Alaska 

3. Florida 

juror and judge required 

Supreme Court authorizes May 12, 1977 
approves coverage plan. 

All plans require prior consent 

Supreme Court authorized Jan 1, 1978 
coverage of 
its proccedings Rule 

has been amended to allow 

trial coverage as of Jan 26, 

1979 No consent required 

Supreme Coutt nutliorized Nov 9, 1976 
appellate 
coverage 

Suprenie Court approved rule Sept. 20, 1976 
(Test 
was aulliorizcd and conducted 

in 1974 ) If witnesses and 

jurors express prior objection, 

no telecast or photographs 
allowed 

Supreme Court authorized one- Sept. 18, 1978 
year 
pilot program in the Supreme 

Court and Anchorage Trial 
Courts, 
Consent ofthe parties and judge 

required. 

Judicial Council approved one- Dec. 2, 1978 
year 
experimental coverage. Guide- 

lines, evaluation procedures 

and the question of consent are 

being considered by a Special 

Committee. 

One year experiment completed July 1, 1977 
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4 Idaho 

5. Louisiana 

6. Minnesota 

7. Montana 

8. North Dakota 

9 Oklahoma 

10. Tennessee 

I I .  West Virginia 

June 
30, 1978. Its evaluation is under 

review 
by the state Supreme Court. 

Supreme Court authorized a Dec. 4, 1978 
seven-month experiment of 

proceedings 
in Supreme Court. 

Supreme Court authorized one- Feb. 2.3, 1977 
year 
pilot program in Division B of the 

9th 
Judicial District Court Consent 

required 

Supreme Coutt authorized Jan. 27, 1978 
experiment01 coverage in the 

Supreme Court. 

Supre~iie Court suspended the ban April 1, 1978 
for 
a two-year experi~nental period. 

Consent 
is nor required. 

Supreme Court authorized one- Feb. 1, 1979 
year 
experimental coverage 01 its 

proceedings. 

Supreme Court authorized one- Jan. 1, 1979 
year 
experiment. If prior objection 

is expressed, telecast or 

photograplis not allowed. 

Supreme Court authorized May 24, 1979 
coverage of 
its proceedings for "a reasonable 

test period." 

Supreme Court approved a six- Jan 22, 1979 
month 
experiment in Monongaliela 

County 
(Morgantown) Circuit Court. 

Consent 
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is not required 

12. Wisconsin Supreme Court suspended the ban April I, 1978 
on 
coverage for one-year period 

Consent 
not required 

C STATES ACTIVELY 
CONSIDERING ALL.OWING 
COVERAGE INCL.UDE: 

Arkansas, Delaware, 
Massacliusetts, Nebraslta, New 
Jersey (Supreme Court 
permitted one-day test coverage 

of its proceedings on Dec. 12, 
19781, 
Ohio and Rhode Island. 

(Nevada Court rule and canons 
pcrmit coverage whereas statutes 
prohibit 
it ) 

February 10, 1979 

FN* Includes television, radio and photographic coverage. 
to upgrade the quality of justice administered, and to 

"791 RESOL.UTION I improve tile contact with the public in each state; and 

TELEVISION, RADIO, PHOTOGRAPI-IIC 
COVERAGE OF JUDICIAL PROCEEDINGS 

WHEREAS, the Conference of Chief Justices appointed a 
sixteen-member committee in February, 1978, to study 
tlie possible amendment of Canon A(7) of the Code of 
Judicial Conduct to permit electronic and photographic 
coverage of tlie courts o i  our nation under guidelines that 
would preserve the decorum and fairness of our judicial 
proceedings; and 

WHEREAS, the Conference has discussed, debated, and 
considered tlie judicial canon which bans broadcasting, 
televising, audio recording, or taking photographs during 
trial and appellate proceedings for news purposes; and 

WI-IEREAS, the highest court in each state has the 
authority and responsibility to provide ethical standards, 

WHEREAS, the news media, both print and electronic, 
serves an important role in informing the public and it is 
in the best interest of the public to be fully and accurately 
informed of the operation of judicial systems; 

*792 NOW, TI-IEREFORE, BE IT RESOLVED by the 
Conference of Chief Justices that the Canon A(7) of the 
Code of Judicial Conduct be amended by adding the 
following paragraph and the commentary: 

Notwithstanding the provisions of this paragraph, the 
(name the supervising appellate court or body in the state 
or federal jurisdiction) may allow television, radio, and 
photographic coverage o i  judicial proceedings in courts 
under their supervision consistent with the right of the 
parties to a fair trial and subject to express conditions, 
limitations, and guidelines which allow such coverage in 
a manner that will be unobtrusive, will not distract the 
trial participants, and will not otherwise interfere with the 
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administration of justice. 

Commentaly: If television, radio, and photographic 
coverage is permitted, it should be supervised by the 
appropriate appellate body which supervises the courts 
within itsjurisdiction. It is necessary that there be express 
conditions and guidelines adopted by the supervising 
court or body in order to provide a specific manner and 
means for this type of media coverage. Tliese guidelines 
should include the type and location of equipment, the 
discretion left to the individual trial or appellate court, and 
the necessity, if  any, to obtain the consent OF the 
participants Absent special circumstances for good cause 
shown, no consent appears necessary in appellate courts 
Special circumstances inay exist in all courts lor the 
restriction of this type of coverage in cases such as rape, 
custody of children, trade secrets, or where such coverage 
would cause a substantial increase in the threat ofliarm to 
any participants in a case. 

BE. IT FURTHER RESOLVED that the Conference 
designate tlie National Center for State Courts as tlie 
clearingliouse for all photographic and electronic in-tlic- 
courtroom information for various states and federal 
jurisdictions. In order to provide the complete exchange 
of information, the Conference recommends that each 
jurisdiction forward to the National Centel' all rules, 
statistics, guidelines, opinions, reports, and otlicr 
information pertaining to the use of photographic and 
electronic devices in the courtrooms of their states, and 
that all informatioli be made readily available to tlie 
courts upon request. 

Adopted at the annual meeting lield in Burlington, 
Vermont, August 2, 1978. 

STANDARDS OF CONDUCT AND TECHNOLOGY 
GOVERNING ELECTRONIC MEDIA AND STILL 

PHOTOGRAPI-IY COVERAGE OF JUDICIAL. 
PROCEEDINGS 

I. Equipment and personnel 

(a) Not more than one portable television camera (film 
camera 16 mm sound on film (self blimped) or video tape 
electronic camera), operated by not more than one camera 
person, shall be permitted in any trial court proceeding 
Not more than two television cameras, operated by not 

more than one camera person each, shall be permitted in 
any appellate court proceeding 

(b) Not more than one still photographer, utilizing nor 
more than hvo still cameras with not more than two lenses 
for each camera and related equipment for print purposes 
shall be permitted in any proceeding in a trial or appellate 
court 

(c) Not more than one audio system for radio broadcast 
purposes sliall be permitted in any proceeding in a trial or 
appellate court Audio pickup for all media purposes shall 
be accomplished from existing nudio systems present in 
tile court facilily If no tecl~nically suitable audio system 
exists in tlie court facility, micropliones and related wiring 
essential For media purposes shall be unobtrusive and 
sliall be located in places designated in advance of any 
proceeding by the chief judge of the judicial circuit or 
district in which the court facility is located 

(d) Any "pooling" arrangements among the media 
required by these limitations on equipment and personnel 
shall be the sole responsibility of the media without 
calling *793 upon the presiding judge to mediate any 
dispute as to the appropriate media representative or 
equipment authorized to cover a particular proceeding. In 
the absence of advance media agreement on disputed 
equipment or personnel issues, the presiding judge shall 
exclude all contesting media personnel from a proceeding 

2. Sound and ligl~t criteria 

(a) Only television photographic and audio equipment 
which does not produce distracting sound or light shall be 
employed to cover judicial proceedings Specifically, such 
pliotographic and audio equipment shall produce no 
greater sound or light than the equipment designated in 
Schedule A annexed hereto, when tlie same is in good 
working order No artificial lighting device o l  any kind 
shall be employed in connection with tlie television 
camera 

(b) Only still camera equipment which does not produce 
distracting sound or light shall be einployed to cover 
judicial proceedings Specifically, such still camera 
equipment sliall produce no greater sound or light than a 
35 mm Leica " M  Series Rangefinder camera, and no 
artificial lighting device of any kind shall be employed in 
connection with a still camera. 
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(c) It shall be the af'firmative duty of media personnel to 
demonstrate to the presidingjudge adequately in advance 
of any proceeding that the equipment sought to be utilized 
meets the sound and light criteria enunciated herein. A 
failure to obtain advance judicial approval for equipment 
shall preclude its use in any proceeding 

3. Location of equipment personnel 

(a) Television camera equipment shall be positioned in 
such location in the court fkcility as sliall be designated by 
tlie cliieI judge of the judicial circuit or district in wliicli 
sucli facility is situated. The area designated shall provide 
reasonable access to coverage If and when areas remote 
from the court facility which permit reasonable access to 
coverage are provided all television camera and audio 
equipment shall be positioned only in sucli area. Video 
tape recording equipment wliicli is not a component part 
of a television camera shall be located in an area remote 
from the court facility 

(b) A still camera photographer sliall position himself or 
herself in such location in tlie court facility as shall be 
designated by the chief judge of tlie judicial circuit or 
district in which sucli facility is situated. The area 
designated shall provide reasonable access to coverage. 
Still camera photographers shall assume a fixed position 
within the designated area and, once a photograplier has 
establislied himself or herself in a shooting position, he or 
she shall act so as not to call attention to himself or 
herself through further movement Still cariiera 
pliotogtapliers shall not be permitted to move about in 
order to obtain photographs of court proceedings. 

(c) Broadcast media representatives shall not move about 
the court facility while proceedings are in session, and 
microphones or taping equipment once positioned as 
required by I (c) above sliall not be moved during tlie 
pendency of the proceeding 

4. Movement during proceedings. 

News media pliotograpliic or audio equipment shall not be 
placed in or removed from tlie court facility except prior 
FILM CAMERAS- 16mm Sound on Film (self 

blimped) 

1. CINEMA PRODUCTS CP- 16A-R 
2. ARRIFLEX 16mm-16BL Model 

to commencement or afier adjournment of proceedings 
each day, or during a recess Neither television film 
magazines nor still camera film or lenses shall be changed 
within a court facility except during a recess in the 
proceeding 

5 Courtroom light sources. 

With tlie concurrence of the chief judge of a judicial 
circuit or district in which a court facility is sihrated, 
modifications and additions may be made in light sources 
existing in the Facility, provided such modifications or 
additions are installed and maintained without public 
expense 

6. Conferences of counsel 

To protect tlie attorney-client privilege and tlie effective 
right to counsel, there "794 shall be no audio pickup or 
broadcast of conferences which occur in a court Facility 
between attorneys and their clients, between co-counsel of 
a client, or between counsel and the presiding judge held 
at tile bench 

7. Impermissible use of media material 

None of tlie film, video tape, still pliotographs or audio 
reproductions developed during or  by virhre of coverage 
o f a  judicial proceeding sliall be admissible as evidence in 
the proceedirig out of wliicli it arose, any proceeding 
subsequent or collateral thereto, or upon any retrial or 
appeal of such proceedings 

8. Appellate review. 

Review of an order excluding the electronic media fiom 
access to ally proceeding, excluding coverage of a 
particular participant or upon any other matters arising 
under these standards sliall be pursuant to Florida Rule of 
Apoellate Procedure 9.100(d). 

SCHEDULE A 

Sound Camera 
Sound Camera 
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3. FREZZOLINI 16mm (LW16) 
4. AURICON "Cini-Voice" 
5. AURICON "Pro-600" 
6. GENERAL. CAMERA SS 111 
7. ECLAIR Model ACL. 
8. GENERAL CAMERA DGX 
9. WILCAM RI5FL.E.X 16mm 

VIDEO TAPE 
EL.ECTRONI 
C CAMERAS 

I lkeganli NL.-77 1iL.-33 
2 RCA TK 76 

3 Sony DXC- 1600 
Trinicon 

3a. ASACA ACC-2006 

4 Hitaclii SK 80 SK90 

6. Pliilips LDK-25 

7. Sony BVP- ENG Camera 
200 
8 Femseli Video Camera 

9. JVC-8800 ENG Camera 
U 

10. AKA1 CVC-150 VTS-150 

11. Panasonic WV-3085 NV-3085 

12. JVC GC-48OOu 

Sound on Film Camera 
Sound Camera 
Sound Camera 
Sound Camera 
Sound Camera 
Sound Camera 
Sound Camera 

VIDEO TAPE RECORDERSIused with video cameras 

1. lkegami 
2. Sony 
:3. Sony 
4. Ampex 
5. Panasonic 
6. JVC 
7. Sony 

Fla., 1979. 
Petition of Post-Newsweek Stations, Florida, Inc 
370 So.2d 764, 14 A.L R 4th 82.5 Media L. Rep 1039 

END OF DOCUMENT 

3800 
3800 
BVU-100 
Video Recorder 
1 inch Video Recorder 
4400 
38001-I 
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P ~ l i a v e z  v. State 
Fla..2002. 

Supreme Court of Florida. 
Juan Carlos CHAVE2, Appellant, 

v. 
STATE of Florida, Appellee. 

No. SC94586. 

Nov. 2 I ,  2002 

Defendant was convicted in a jury  trial in tlie Circuit 
Court, Dade County, Marc Scliuniacher, J., of first- 
degree murder, kidnapping, and sexual battery of 
nine-year-old victim, and was sentenced to death. 
Defendant appealed. TIie Supreme Court held that: 
( I )  police had probable cause to arrest; (2) confession 
was voluntary despite 54 hours of police custody; (i) 
lack of prompt first appearance and probable cause 
determination did not require suppression of 
confession; (4) allowing photography of jurors in 
coultroom did not violate right to a fair trial; (5) State 
submitted sufficient proof of corpus delicti of sexual 
battery charge; (6) evidence supported finding of 
death penalty aggravators; and (7) death penalty was 
appropriate and proportional. 

Affirmed 

M, C I ,  concuned in result only as to 
conviction, and concurred as to sentence. 

Shaw and m, JJ., concurred in result only 

West Headnotes 

Arrest 35 -63.4(16) 

35 Arrest - 
3511 On Criminal Cliarges - m Officers and Assistants, Arrest Without 

Warrant 
351t63.4 Probable or Reasonable Cause 

35k63.4f 16) k. Possession, Disposal, or 
Concealment of Article; Flight or Hiding. Most Cited 

Arrest 3 5  -63.4(17) 

35 Arrest - 
3511 On Criminal Charges 

351t63 Officers and Assistants, Arrest Without 
Warrant 

351t63.4 Probable or Reasonable Cause 
35k63.4(17) k. Arrested Person's 

Presence or Association. Most Cited Cases 
Police had probable cause to arresl defendant in 
connection with disappearance of nine-year-old 
victim who was last seen months earlier at bus stop 
after school, whele defendant's employer and owner 
of property on which defendant lived tipped police as 
to discovery of book bag witli victim's name on it, 
along witli a handgun stolen from employer, in 
defendant's trailer, employer's property was in 
general vicinity from which victim disappeared, and 
~ieighborliood liad been saturated with flyers 
depicting victim, and asking for help. U.S.C.A. 
Const.Amend. 4. 

pJ Arrest 35 @=563.4(1) 

35 Arrest - 
3511 On Criminal Charges - m Officers and Assistants, Arrest Witliout 

Warrant 
351t63.4 Probable or Reasonable Cause 

351t63.4(1) k Grounds for Warrantless 
Arrest in General Most C~ted Cases 
Fact tliat police maintained tliat defendant submitted 
to them voluntarily, or tliat State also argued that 
there was probable cause to arrest defendant for 
stealing property of liis employer, who tipped police 
as to discovery of missing child victim's book bag in 
defendant's trailer on employer's premises, did not 
invalidate defendant's arrest based upon probable 
cause in connection witli victim's kidnapping 
U S.C.A. Const.Amend 4 

Arrest 35 -63.4(5) 

35 Arrest 
35I1 On Criminal Charges 

351t63 Officers and Assistants, Arrest Without 
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Warrant 
35k63.4 Probable or Reasonable Cause 

35k63.4(5) k Nature of Offense; 
Felony or Misdemeanor Most Cited Cases 
Probable cause for arrest exists wliere an officer has 
reasonable grounds to believe that the suspect has 
committed a felony U.S.C.A. Consl.Amend. 4 

Arrest 35 -63.4(2) 

35 Arrest - 
3511 On Criminal Charges - 

35kh3 Officers and Assistants, Arrest Without 
Warrant 

w Probable or Reasonable Cause 
35k63.4(21 k. What Constitutes Such 

Cause in General. Most Cited Cases 
Standard of conclusiveness and probability for 
probable cause to arrest is less than that required to 
support a conviction U.S.C.A. Const.Amend. 4 

1511 Arrest 35 -63.4(1) 

35 Arrest - 
35II On Criminal Charges 

35k63 Officers and Assistants, Arrest Without 
Warrant 

i5k63.4 Probable or Reasonable Cause 
35k63.4f I )  k Grounds for Warrantless 

Arrest in General Most C~ted Cases 
Question of probable cause to arrest is viewed from 
tlie perspective of a police officer with specialized 
training and takes into account tlie factual and 
practical consideratio~is of everyday life on which 
reasonable and prudent men, not legal technicians, 
act. U.S.C.A. Const.Amend. 4. 

Criminal Law 110 -1144.12 

1 10 Criminal Law - 
1 I OXXIV Review 

1 IOXXIV(M) Presumptions 
110k1144 Facts or Proceedings Not Shown 

by Record 
I 1 Ok1144.12 k. Reception of Evidence. 

Most Cited Cases 

Criminal Law 110 -1158.12 

1 I0 Criminal Law - 

I IOXXIV Review 
1 lOXXIV(0) Questions of Fact and Findings 

I 101t1158.8 Evidence 
1 lOk1158.12 k Evidence Wrongfully . 

Obtained. Most Cited Cases 
(Formerly 110k1158(4)) 

Trial court's denial of defendant's motion to suppress 
is presumed to be correct and must be upheld wliere 
decision is supported by the record 

J'7J Criminal Law 110 -519(.3) 

i 10 Criminal Law - 
Evidence 

I I OXVIIfT1 Confessions 
1101t519 Voluntary Character in General 

110k519(3) k Confessions While in 
Custody in General. Most Ctted Cases 
Police interrogation was not so coercive as to render 
defendant's confession involuntary, even though 
defendant was subject to police custody for more 
than 54 hours, wliere defendant was provided with 
food, drink, and cigarettes, as requested, at 
appropriate times, and permitted to have frequent 
breaks, interrogation was interspersed with time away 
from police facilities for visits to various properties, 
defendant had a six-hour rest period during which he 
was offered a blanket and a pillow, and times when 
lie was left alone for quiet reflection, and defendant 
was repeatedly given M~taiida warnings, in Spanish, 
and indicated each time that he fully understood 
them 

j8J Criminal Law 110 -412.1(4) 

iiO Criminal Law 
I 1 OXVII Evidence 

I 1OXVIIfM1 Declarations 
110k411 Declarations by Accused 

1 10k412.1 Voluntary Character of 
Statement 

110k412.1(4) k Interrogation and 
Investigatory Questioning Most Clted Cases 
Length of interrogation was a significant factor to 
consider in determining wliether defendant's 
statements to police were coerced 

N C r i m i n a l  Law 110 -11.39 

110 Criminal Law - 
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I IOXXIV Review body was located 
1 IOXXIV(L) Scope of Review in General 

l lOk1139 k. Additional Proofs and Trial JlZJ Crinlinal Law 110 *412.2(.3) 
De Novo. Most Cited Cases 

Criminal Law 110 -1158.12 

I I0 Criminal Law - 
I IOXXlV Review 

1 lOXXIV(0) Questions of Fact and Findings 
I 10k1158.8 Evidence 

110h1158.12 k. Evidence Wrongfully 
Obtained Most Cited Cases 

(Formerly I lOkl158(4)) 
In reviewing the denial of defendant's motion to 
suppress, Supreme Court defers to trial court on 
questions of historical fact, but conducts a de novo 
review of the constitutional issue 

Criminal Law 110 -412.1(1) 

110 Criminal Law 
1 I OXVII Evidence 

I I OXVII(M) Declarations 
1 Declarations by Accused 

1 101~412. I Voluntary Cliaracter of 
Statement 

110k412.l(ll k. In General Most 
Cited Cases 
To establisli tliat a statement is involuntary, there 
must be a finding of coercive police conduct. 

1111 Criminal Law 110 *519(9) 

110 Criminal Law 
I I OXVII Evidence 

I I OXVII(T1 Confessions 
1101t519 Voluntary Character in General 

1 i Olt5 19(9) k Questioning and 
Soliciting in General Most C~ted Cases 
Officers' questionable requests for information from 
defendant, in form of suggestions that child victim's 
remains needed to be discovered for a decent burial, 
did not coerce defendant's confession or render it 
involuntary, even thougli one such event prompted an 
emotional response from defendant in which he said 
that victim no longer existed, where that response 
occurred only aRer defendant already admitted to 
having disposed of victim's body, and neither of the 
occasions precipitated a truthful account of where 

110 Criminal Law - rn Evidence 
I I OXVII(M1 Declarations 

U&&!j. Declarations by Accused 
110k412.2 Right to Counsel; Caution 

110k412.2(31 k. Informing Accused 
as to His Rights Most Cited Cases 
Defendant was sufficiently informed of his Miranda 
rights before questioning, ~vliere defendant, who 
indicated that he had a 12tli-grade education, read a 
previously upheld Miranda form in Spanish, and 
initialed it. 

JpJCriminnl Law 110 -519(1) 

110 Criniinal Law - rn Evidence 
I lOXVII(T) Confessions 
110kj19 Voluntary Character in General 

1 10h5 19(Q k What Confessions Are 
Voluntary. Most C~ted  Cases 
Defendant's expression of desire to remain silent if 
not promised the death penalty did not render 
confession involuntary, where, when defendant 
indicated tliat he would disclose the location of 
victim's body only if lie were assured a death 
sentence, he was told unequivocally that lie could not 
be guaranteed that the death penalty would be 
imposed, and despite having been so advised, 
defendant, after a period of silent reflection, elected 
to confess U.S.C.A. Coost.Amend. 5 

JMJCriminnl Law 110 -519(1) 

110 Criminal L,aw - 
1 Evidence 

I I OXVII(T) Confessions 
1101tS19 Voluntary Character in General 

1 10k5 19( 1) k. What Confessions Are 
Voluntary. Most Cited Cases 

Criminal Law 110 -519(9) 

110 Criminal Law - 
IIOXVII Evidence 

I I OXVII(7) Confessions 
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Criminal Law 110 -228 

110 Criminal Law - 
1 Pretrial Proceedings 

110k,22 Necessity and Requisites of 
Preliminarv Examination 

110k'28 k. Time for Examination. Most 
Cited Cases 
Defendant had a Fourth Amendment right to have a 
iudicial determination that orobable cause existed For 
his continued detention within tlie first 48 liours after 
his arrest, and tlie delay in obtaining that 
determination was presumptively unreasonable 
U.S.C.A. Const.Aniend. 4; West's F.S.A. RCrP Role 
3.133. 

J.&jJ Arrest 35 -70(2) 

35 Arrest 
3511 On Criminal Charges - 

35k70 Custody and Disposition of Prisoner 
35k70(2) k Presentation to Magistrate, 

Etc ;Arraignment. Most Cited Cases 
While the probable cause bearing following arrest 
may be combined with the first appearance, tlie 
purpose of a first appearance is different; it serves as 
a venue for informing defendant of certain rights, and 
provides for a determination of conditions for 
defendant's release. West's F.S.A. RCrP Rules 3.130, 
3.133 

plJ Criminal Law 110 -519(8) 

110 Criminal Law 
1 IOXVII Evidence 

I 1 OXVII(T1 Conressions 
]10k519 Voluntary Character in General 

110k519(8) k Confessions While in 
Custody lllegally or Under Invalid Process Most 
Cited Cases 
Wliere a deFendant has been sufficiently advised of 
his rights, a confession that would otherwise be 
admissible is not subject to suppression merely 
because defendant was deprived of a prompt first 
appearance, unless delay induced confession West's 
F.S.A. RCrP Role 3.130 

Criminal Law 110 -228 

110 Crin~inal Law - 
1 Pretrial Proceedings 

110k,22 Necessity and Requisites of 
Preliminary Examination 

110k228 k. Time for Examination. 
Cited Cases 
Lack of probable cause determination within 48 
hours of defendant having been taken into police 
custody shifted burden to State to show that the 
existence of a bona fide emergency or other 
extraordinary circumstance Justified delay; otherwise, 
a violation of defendant's Fourth Amendment right to 
probable cause determination within 48 l iou~s of 
arrest occurred. U.S.C.A. Consl.Amend. 4; West's 
F.S.A. RCrP Rule 3.133. 

p3J Criminal Law 110 -228 

I10 Criminal Law - 
Pretrial Proceedings 

110k222 Necessity and Requisites of 
Preliminary Examination 

110k228 k. Time for Examination Most 
Cltcd Cases 
So long as police do not detain a suspect for purpose 
of gathering probable cause to justify arrest after the 
fact, questioning an arrestee about the crime for 
which be or she has been anested does not constitute 
an unreasonable delay which would support a finding 
of violation of Fourth Amendment right to probable 
cause determination witliin 48 hours of arrest 
U.S.C.A. Const.Amend. 4; West's F.S.A. RCrP Rule 
3.133. 

1 10 Criminal Law - 
1 I OXVII Evidence 

I IOXVII(Tj Confessions 
I Voluntary Character in General 

I lOk519(8t k Confessions While in 
Custody Illegally or Under Invalid Process. Mosl 
Ciied Cases 
Factors for analvzinr whether evidence obtained 
following an i l le~al  detention must be suppressed 
include whether Mirattda warnings were given, the 
temporal proximity of the arrest and confession, the 
presence of intewening circumstances, and, 
particularly, the purpose and flagrancy of officer 
misconduct. U.S.C.A. Const.Amend. 4. 
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Criminal Law 110 -412.1(3) 

1 10 Criminal Law - 
Evidence 

1 I OXVII(M) Declarations 
1101t411Declarations by Accused 

I I 01c4 12.1 Voluntary Character of 
Statement 

110k412.1(~ k Illegality of 
Detention. Most Cited Cases 

Criminal Law 110 -414 

l I0 Criminal Law - 
Evidence 

I IOXVII(M1 Declarations 
Declarations by Accused 

.!J.,@U k. Proof and Effect 
Cited Cases 
The voluntariness of' a defendant's statement which 
was obtained following an illegal detention is a 
threshold requirernent for admitting statement, and 
burden of showing admissibility is on state. U.S.C.A. 

Arrest 35 -70(2) 

35 Arrest - 
3511 On Criminal Charges - 

35k70 Custody and Disposition of Prisoner - 
35k70(2) k Presentation to Magistrate, 

Etc.; Anaignment Most C~ted Cases 
Delay in providing defendant a first appearance 
within 24 hours of anesl did not interfere with 
defendant's state constitutional right to counsel, 
where defendant was properly, timely, and repeatedly 
informed of his right to counsel, derendant 
knowingly and voluntarily waived that right, and 
record did not support a conclusion that the delay in 
his first appearance induced that waiver West's 
F.S.A. Const. Art. 1. 6 16; West's F.S.A. RCrP Rule 
3.130. - 
1211 Criminal Law 110 -412.2(4) 

110 Criminal Law - 
I I OXVII Evidence 

I IOXVIUM) Declarations 
Declarations by Accused 

110k412.2 Right to Counsel; Caution 

1 lOk412.2(41 k. Absence or Denial 
of Counsel. Most Cited Cases 
Exclusion of assistant public defender who had not 
yet been appointed as defendant's counsel from 
participation in process of interrogating defendant did 
not violate defendant's state constitutional right to 
counsel. West's F.S.A. Const. Art. I .  6 16. 

U C r i m i n a l  Law 110 -1719 

I 10 Criminal Law - 
I I OXXXI Counsel 

1 lOXXXI(l3) Right of Defendant to Counsel 
I IOXXXI(B)2 Stage of Proceedings as 

Affecting Right 
110k1719 k Adversary or Judicial 

Proceedings. Most Cited Cases 
(Formerly I I Ok641 3(4)) 

State constitutional right to counsel attaches at the 
earliest of the following points: when defendant is 
forn~ally charged with a crime via the filing of an 
indictment or information, or as soon as feasible aAer 
custodial restraint, or at first appearance. West's 
F.S.A.Const.Ait. I . &  16. 

C~.iminnl Law 110 -633.16 

I10 Criminal Law - 
Trial 

IIOXX(B) Course and Conduct of Trial in 
General 

1 10lt633.16 k. Cameras, Recording 
Devices, Sketches, and Drawings Most Cited Cases 

(Formerly 110k633(1)) 
Trial court did not deprive defendant of right to fair 
trial when, upon change of venue from first county to 
second county, court reversed its earlier ruling 
prohibiting photography of jurors in courtroom, 
where court advised prospective jurors that cameras 
would be allowed in proceedings, and asked jurors, 
as a group, whether any of tlie~n had concerns about 
that, two prospective jurors who expressed 
reservations regarding media coverage were removed 
for cause, court advised defense counsel that it was 
well aware of his position with respect to 
photographing jurors, and said that court would 
readdress issue if' it was warranted in future, and 
court assigned jurors identification numbers to be 
used instead of their names, and required still 
photographer to remain seated in one seat while 
jurors were in courtroom. U.S.C.A. Const.Amend. 6; 
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West's F.S.A. R.Jud.Admin.Rule 2.170. - I10 Criminal Law 
I I OXVII Evidence 

Criminal Law 110 -635 1 I OXVIIfK1 Demonstrative Evidence 
1101~404.35 Particular Objects 

110k404.36 k. In General. Most Cited 
I10 Criminal Law - 

Trial Cases 

I IOXXiB) Course and Conduct of Trial in Prejudicial impact of evidence of blood-stained 
mattress found in defendant's trailer in which victim 

General 
k. Publicity of Proceedings. &j.g.,g 

was apparently killed did not outweigli its probative 

Cited Cases value of disproving defendant's contention that 

When determining whether media access will be officers who interrogated defendant suggested all 
elements of defendant's detailed confession, even restricted in courtroom, the court must provide notice 

and opportunity for media to be lieard West's F.S.A. 
though blood belonged to neither defendant nor 
victim and thus arguably raised spectre tliat derenda~it R.Jud.Admin.Rulc 2.170. murdered an additional oerson otlier than viclini: 

plJ Criminal Law 110 -633.16 

I10 Criminal Law - 
Trial 

1 lOXX(B) Course and Conduct of Trial in 
General 

IlOk633.16 k Cameras, Recording 
Devices, Sketches, and Drawings. Most Cited Cases 

(Formerly 110k633fl)) 
Presiding judge may exclude electronic media 
coverage of a particular trial participant only upon a 
finding that such coverage will have a substantial 
effect upon particular individual which would be 
qualitatively different from effect on members of' 
public in general and sucli effect will be qualitatively 
different from coverage by otlier types of media 
West's F.S.A. R.Jud.Admin.Rule 2.170. 

criminal Law 110 -1166.6 

110 Criminal Law - 
I IOXXIV Review 

I IOXXIV(Q) Harmless and Reversible Error 
I 1Okl 166.5 Conduct of Trial in General 

1101cl 166.6 k In General. Most Cited 
Sases 
Per se reversible error does not occur in a trial court 
allowing jurors' faces to be pliotograplied in a 
controversial criminal trial; it is ultimately the 
fairness of p~oceedings which determines 
appropriateness of limitations on media access 
West's F.S.A. R.Jud.Adniin.Rule 2.170 

p3J Criminal Law 110 -404.36 

blood on mattress wns apparent, and, although it bad 
not been forensically checked while defendant was 
being questioned, had officers been prompting 
defendant, as he claimed, it would have been logical 
to have asked about niattress, and there was no 
suggestion in record that defendant killed anyone 
other than victim. West's F.S.A. 6 90.403 

U C r i m i n a l  Law 110 ~ 1 1 6 9 . 1 ( 1 0 )  

1 10 Criminal Law - 
I IOXXIV Review 

I lOXXIV(O\ Harmless and Reversible Error 
1 I Olcl169 Admission of Evidence 

l 10kl169.1 In General 
I I Okl l69.1(101 k. Documentary and 

Demonstrative Evidence. Most Cited Cases 
Any error in admitting allegedly prejudicial evidence 
of mattress tliat was found in defendant's trailer and 
that was stained with blood from person other than 
defendant or victim, thus arguably raising spectre that 
defendant murdered an additional person other than 
victim, was harmless error, given the overwhelming ' 
evidence of defendant's guilt. West's F.S.A. 6 90.403. 

Criminal Law 110 @=31162 

1 1  0 Criminal Law - 
I 1OXXIV Review 

1 IOXXIVfQ Har~nless and Reversible E.rror 
1 lOkl I62 k. Prejudice to Rights of Party as 

Ground of Review. Most Cited Cases 
Cl~apntan harmless enor analysis requires appellate 
courts to first consider the nature of the error 
complained of and then the effect this error had on 
the triers of fact. 
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J36J Criminal Law 110 -3.38(7) 

110 Criminal Law - 
1 lOXVl1 Evidence 

I I OXVII(D1 Facts in Issue and Relevance 
i Relevancy in General 

I IOk338(7) k. Evidence Calculated to 
Create Preiudice Against or Svmuathv for Accused. - . .  . 
~ o s t  ci ted Cases 
Relevant evidence is inadmissible if its oiobative 
value is substantially outweighed by danger of unfair 
prejudice, confusio:i of issues, or potential to mislead 
jury; these competing values must be weighed in 
determining admissibility West's F.S.A. 6 90.403 

Crimintil Law 110 -409(7) 

I I0 Criminal Law - 
I IOXVII Evidence 

I lOXVII(L) Admissions 
i Admissions by Accused 
I Proof and Effect 

1 101<409(G) Corroboration 
110k40917) k. Corpus Delicti. 

Most Cited Cases 
State submitted sufficient proof of corpus delicti of 
sexual battery charge to admit evidence of 
defendant's admissions that he sexually assaulted 
victim; victim, who was a little boy, disappeared 
months before his body was found, at a time when lie 
was expected to return home directly from school, 
property on which defendant lived was in general 
vicinity from which victim disappeared, property 
owner found handgun which was stolen from her in 
defendant's trailer at same time that she discovered 
victim's book bag there, both gun and book bag had 
defendant's prints on them, gun was positively 
identified as murder weapon, victim's pants were 
unzipped and he was partially unclothed, and a tube 
of lubricant matching description defendant gave in 
liis confession was recovered from trailer. 

Criminal Law 110 -26 

110 Criminal Law 
I1OI Nature and Elements of Crime 

110k2(j k. Criminal Act or Omission. Most 
Cited Cases 
Phrase "corpus delicti" refers to proof independent of 

a confession that the crime was in fact committed 

&WJ Criminal Law 110 -680(2) 

110 Criminal Law 
I1OXX Trial 

I lOXX(C) Reception of Evidence 
1 Order of Proof in General 

1 lOlth80(2] k. Proof of Corpus Delicti. 
Most Cited Cases 
Although the general order o i  proof is to show that a 
crime has been committed and then that the 
defendant committed it, in many cases the two 
elements are so intimately connected that the proof o t  
corpus delicti and the guilty agency are shown at 
same time; thus, evidence which tends to prove one 
may also tend to prove the other, so  that existence of 
the crime and the guilt of defendant may stand 
together and inseparable on one foundation of 
circumstantial evidence. 

Crimiltal Law 110 -409(7) 

I 10 Criminal Law - 
I IOXVII Evidence 

I IOXVII(L) Admissions 
110k405 Admissions by Accused 

jJ,.@.@ Proof and Effect 
1 10k409(61 Corroboration 

I lOk409(7) k. Corpus Delicti. 
Most Cited Cases 

Crimis:il Law 110 -535(2) 

110 Criminal Law - 
1 IOXVII Evidence 

I I OXVII(T) Confessions 
1]0it533 Corroboration 

I101t535 Corpus Delicti 
110k535121 k. Sufficiency of Proof 

Of. Most Cited Cases 
Defendant's confession or statement may be 
considered in connection witli other evidence, but the 
corpus delicti cannot rest upon the confession or 
admission alone. 

J4lJ Criminal Law 110 @=)412(6) 

110 Criminal Law - 
I IOXVII Evidence 
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Evidence supported finding of death penalty 
aggravator of murder which was heinous, atrocious, 
or cruel; defendant abducted nine-year-old victim 
from an area near school bus stop and took victim to 
a remote trailer in which defendant sexually battered 
victim, defendant then drove victim to other locations 
before finally returning victim to trailer, victim asked 
at least twice if he was going to be killed, defendant 
played "mind games" with victim by asking victim 
what victim thought defendant could do to him, 
victim constantly sobbed tliroughout ordeal, and 
defendant held victim captive for over three and one- 
half hours before shooting victiin when victim tried 
to escape froin trailer at the sound of lielicopter 
overliead 

Sentencing and Punisl~mest 350H 
-1780(2) 

3501-1 Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIIIiG) Proceedings 
350HVIII(G)3 Hearing 

3501-lk1780 Conduct of Hearing 
3501-1kl780(a k. Arguments and 

Conduct of Counsel. Most Cited Cascs 

Sentencing and Pnnisl~ment 350H *1780(.3) 

j501-1 Sentencing and Punisllment 
3501-IVIII The Death Penalty 

350HVlll(G) Proceedings 
350HVIII(G)3 Hearing 

35011k1780 Conduct of Hearing 
3501<k1780(3) k. Instructions. 

Cited Cases 
Prosecutor did not improperly diminish jury's role in 
making a sentencing recornmendation during voir 
dire and penalty pliase of capital murder trial, where 
trial court informed jury that jury's iecommendation 
would be advisory, and given great weight. 

3501-1 Sentencing and Punislment 
350I-iVIII The Death Penalty 

350NVIII(C) Factors Affecting Imposition in 
General 

350Hk1661 k. Determinations Based on 
Multiple Factors. Most Cited Cases 

Death penalty was appropriate and proportional for 
first-degree murder conviction arising from incident 
in which defendant abducted nine-year-old victim 
from an area near school bus stop and took victim to 
a remote trailer in which defendant sexually battered 
victim, and then fatally shot victim to end the three 
and one-halfhour ordeal when victim tried to escape. 

"736 Robert Aueustus 1larper.Steven Brian 
Whittineton, and Jason Michael Savitz of Robert 
Augustus Harper Law Firm, P.A., Tallahassee, FL, 
for Appellant. 
Richard E. Doran, Atlorney General, and 
m, Assistant Attorney General, Tampa, FL, for 
Appellee. 
PER CURIAM. 
The opinion issued in this case on May 30, 2002, is 
withdrawn, and tlie following revised opinion is 
substituted in its place. We have on appeal the 
judgment and sentence of the trial court imposing the 
death penalty upon Juan Carlos Chavez. We have 
jurisdiction. Seeart. V, 6 3(b)(l). Fla. Const. For the 
reasons stated below, we affirm the judgments and 
sentences under review. 

MATERIAL. FACTS 

Jimmy Ryce's Disappearance 

On the anernoon of September 1 I ,  1995, nine-year- 
old Samuel James ("Jimmy") Ryce disappeared affer 
having been dropped off fiom his school bus at 
approximately 3:07 p m at a bus stop near his home 
in the Redlands, a rural area of south Miami Dade 
County. An extensive and well-publicized search of 
tlie area followed, but failed to locate tlie child. 

At that time, the defendant, Juan Carlos Chavez, was 
living in a trailer on property owned by Susan 
Sclieinhaus. Cliavez worked as a handyman for the 
Sclieinhaus family, and was permitted to use their 
Ford pickup truck to run errands or do other work for 
the family. As part of his duties, Cliavez frequently 
cared for liorses owned by tlie Scheinhaus family, but 
housed on property owned by David Santana, which 
contained an avocado grove. There was also a trailer 
on that property, referred to throughout Chavez's trial 
as the "avocado grove trailer" or the "horse-farm 
trailer!' 

FNI. The parties did not dispute that Jimmy 
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Ryce died there, and tlie State introduced 
evidence that a spot of the child's blood was 
found on the floor of the trailer. 

*737 In August or September of 1995, Mrs. 
Scheinhaus reported to the police several times that 
items (including a handgun and some jewelry) were 
missing from her residence. Although she suspected 
Cliavez, she lacked evidence of his culpability. She 
testified at trial that, in November, she had decided to 
obtain the evidence required to pursue her claim. 
With the help of a locksniitli, on December 5, 1995, 
while Cliavez was away for the day, Mrs Sclieinliaus 
and her son, Edward Sclieinliaus ("Ed"), entered tlie 
trailer located on lier property wliicli Cliavez 
occupied. She found the liandgun-which slie later 
identilied in court as a gun she had purcliased in 
April of 1989-in plain view on a counter opposite the 
trailer door 

As Mrs Scheinhaus continued to look inside the 
trailer, she discovered, in the closet area, a book bag 
which was partially open. L.ooking inside the bag, she 
saw papers and books Tlie work appeared to be in a 
child's handwriting, and slie noticed the name 
"Jimmy Ryce." She also observed this name on one 
of the books N' When Mrs Scheinliaus asked her son 
to look at the items, lie also recognized tlie child's 
name. 

.Jimmy Ryce's name appeared on 
several notebooks and a science book found 
in the backpack. 

As a result of this discovery, Mrs Sclieinliaus 
notified the FBI. Wlien Chavez returned to the 
Scheinhaus residence at about 7:15 on the evening of 
December 6, armed FBI agents quickly surrounded 
and secured him. AAer being patted down, he agreed 
to go with Metro Dade Police officers, who were also 
present, to the station for questioning. 

Cliavez's Detention 

Chavez was involved in a questioning process that 
was punctuated by regular refreshment, food, 
batliroom breaks and a rest period, and interspersed 
witli two outings returning to the Scheinhaus and 
Santana properties in southern Miami Dade County. 
Although Chavez was first brought to the police 
station on the night of December 6, he did not sleep 

until shortly after midnight on December 7.w 
Detective Luis Estopinan, who was bilingual, 
conducted most of the questioning, although other 
officers also participated. Various police detectives, 
an FBI agent, Mrs Scheinhaus and an independent 
interpreter all had opportunities to observe Chavez at 
various times throughout this period. Chavez was 
consistently described as alert and articulate during 
this time, and no one observed police detectives 
mistreating Chavez in any way throughout the period 
of questioning. He received repeated warnings and 
ins l~cl ions  in accordance witli Miror7rln i? A~iza~m,  
384 U.S. 436. 86 S.Ct. 1602, 16 L.Ed.2d 694 (19661, 
and indicated that he fully understood them on four 
occasions during tlie period of interrogation. 

FN3. The record reflects that, on the evening 
of December 7, Chavez commenced making 
a written statement, which he concluded at 
about l2:24 a m  on December 8 He then 
received a restroom break and was offered a 
pillow and blanket, which lie declined 
Chavez returned to the Interview room, 
where, without interruption by any 
~nterrogation, he slept or rested with the 
lights out until about 7:30 a ni. At that time, 
Chavez was awakened, provided with 
another restroom break, and fed breakfast 
before traveling to the horse farm property 
and the Scheinliaus property in the southern 
portion of Miami Dade County, 
accompanied by the police officers, at about 
9:25 a m  

Over the course of the interrogation, and after having 
been repeatedly advised of his Mirarlda rights and 
knowingly waiving them, Chavez provided several 
versions of his involvement in Jimmy's 
disappearance. As law enforcement officers engaged 
in a contemporaneous investigation of Chavez's 
changing narratives, he agreed to accompany*738 
oficers on two occasions to visit the horse farm 
property and the Sclieinhaos property, where lie 
showed them tlie location of the events he had 
recounted had transpired. On those occasions, 
Chavez was asked to reveal where the boy's remains 
were located, to permit Jimmy's family to have 
closure. 

AAer the physical evidence resulting from this 
contemporaneous investigation totally discredited 
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each version of events wliicli Cliavez had initially 
proposed, Cliavez agreed to tell the truth. However, 
Chavez explained that, before he would disclose the 
location of Jimmy's remains, he wanted the officers 
to guarantee that lie would receive the death penalty 
Estopinan advised Cliavez that lie could not 
guarantee that the death penalty would be imposed 
However, Chavez continued to talk, asserting tliat the 
events would not have liappened had he not been 
sexually battered by a relative in Cuba Estopinan 
told Chavez tliat he "felt that it was time for him to 
be truthful and tell us wliat really happened to 
Jimmy, and . went back and began to ask liim about 
Jinimy and where J ~ m m y  was located We wanted to 
find Jimmy " 

A break followed tliis inquiry and then Chavez 
reiterated to Sergeant Jimenez the most recent 
account which lie had given Estopinan Chavez then 
went to the restroom for another break and, upon 
returning to the interview room, informed tlie officers 
tliat tliey were now going to hear the trutli: "[W]liat 
do you want to know? I'll tell you wliat liappened to 
Jinimy Ryce " 

Cliavez proceeded to admit to Estopinan and Jimenez 
that lie had abducted Jimmy at gunpoint, traveled to 
the horse ranch, and sexually assaulted Jimmy before 
finally shooting him Estopinan explained that the 
officers would need details from ~ h a v e z , ~  and 
requested permission to take a sworii statement 
Chavez agreed to continue tlie questioning, and 
Estopinan and Jimenez "began to get details" about 
what had happened to Jimmy Ryce At trial, 
Estopinan testified regarding the final version of 
Chavez's statement 

FN4. Estopinan testified: "During what's 
called the preinterview sucli as in tliis case, 
wliat we do is we receive the information 
Crom tlie person we are speaking to and we 
document tlie information on to a note pad. 
Eventually we do our repoit which is 
consistent with the notes " 

Chavez said that he had observed young children 
playing in water on his way home from Home Depot 
at approximately 3 p.m Some of the boys were 
wearing just their underwear, and "as lie saw the 
young boys wearing Just the[ir] undenvear, he took 
an interest in them." After observing the children, 

Chavez drove off, but returned a short while later, 
because he "still had a mental picture of wliat 
happened, meaning tliat he saw the young boys in 
their underwear by the canal hank, and decided that 
lie wanted to take another look." Estopinan testified: 

And while this is occuning, he was driving on 
the avenue, he sees a young-he sees a figure of a 
person, and then lie realizes it was a young boy that 
he saw. At the same time lie sees the young boy 
who later turns out to be Jimmy Ryce, again he's 
thinking about the young boys who are at tlie canal 
bank 

He said at this point he's feeling sometliing 
sexual and he wants to-he is-what he's doing, he's 
doing picture-wliat he explains to me is that he has 
a mental picture in his mind of the young boys in 
the canal with their underwear and he's also 
picturing Iimmy Ryce the young boy, and what he 
does as he's driving the pickup truck in the 
opposite *739 d~rection of Jimmy Ryce, he said at 
the time lie had with him the Sclieinhaus revolver, 
the Taurus, 38 caliber And he said at this time 
Jimmy is walking on the left side of the road, and 
what he did is driving on the opposite side, he 
begins to drive on the opposite side of the traffic 
and drives and stops riglit in front of Jimmy Ryce 
causing liim to stop 

The minute that Jinimy stops, lie stops the truck, 
lie gets out of tlie truck with the gun in his hand 
and tells Jimmy at gunpoint, do you want to die. 
And Jimmy made a comment to liim, no. And he 
told Jimmy in English to get inside the truck. And 
Jimmy responds by getting into the truck via the 
driver's side door. 

Once Jimmy is inside the pickup truck, he tells 
him to-Jimmy removes liis backpack and puts it 
between liis legs and lie Chavez gets into the truck 
with Jimmy, still holding tlie handgun. It's at that 
point lie takes the revolver and lie places it 
underneath his lap and tells Jimmy to put liis head 
down so Jimmy wouldn't be seen by anyone. And 
at that point he tells me that he drives back to the 
horse ranch where tlie trailer was located. 
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He told me that Jimmy IcR his backpack inside 
the pickup truck. Once tliey both exit the pickup 
truck, hot11 him and Jimmy at his direction they go 
inside the trailer that's located inside the horse 
ranch. He goes on to explain that once inside the 
trailer he tells Jimmy to sit down on the bed. 
Jimmy complies And that he sits on a black office 
chair close to Jimmy by the entrance and he begins 
to talk to Jimmy, lie notices tliat Jimmy is, he's 
nervous and he's scared and Jimmy begins sobbing 
And while this is occurring, Jimmy began to ask 
him, wliy did you take me? And Cliavez explains 
to him, wliat lie does, lie begins to ask, he wants 
.Jimmy to answer his own questions, well, why do 
you think I took you, things to that effect. He wants 
Jimmy to answer liis own questions. He goes on to 
explain that at tliis point he feels like doing 
something sexual and that he tells Jimmy to 
remove his clothing. He said Jimmy complied by 
removing his shirt, his sliorts, his sneakers and he 
wasn't sure if Jimmy was wearing socks or not. 
And then Jimmy remains in his underwear only, his 
white underwear lie believes He goes on to tell me 
that at this point lie gets up and lie tells Jimmy to 
also go ahead and remove his underwear. Jimmy 
complies and removed liis underwear. And then he 
tells Jimmy to lay on the bed in the trailer and 
Jimmy complies. Jimmy lays on his stomach on the 
bed. Cllavez tells me tliat he went into the 
bathroom area of the trailer looking for sornetliing. 
And I asked him, what are you looking for. I-Ie 
said, I'll explain And lie told me I was looking for' 
something like a lubricant. And then he goes into 
the bathroom and lie finds a see tlirouglt plastic 
container, he said, with some blue lettering on it 
And then he took a sample of the contents of tlie 
container to see if it would burn, and when it didn't, 
he came back to wliere Jimmy was and he placed 
tliis, the substance or the lubricant on to Jimmy's 
rectum, he said, and as lie was placing the lubricant 

the young boys in their underwear which he had 
seen at the "740 canal and he said tl7at he quickly 
ejaculated, and once he ejaculated inside Jimmy, he 
said lie removed himself"m 

FN5. Forensic serologist Theresa Merritt of 
the Metro Dade Police Department testified 
that she received some items for 
examination on December 8, 1995 Merritt 
tested Jimmy's shorts for the presence of 
semen TIie sliorts "had a very had odor, and 
they were very obviously biologically 
contaminated " "When an Item is badly 
decomposed, the test we conduct for the 
presence of semen-we're looking for what is 
called an enzyme This is a protein 
substance that doesn't last very long And 
under circumstances like that, I would not 
really expect to find it" Merrit found no 
semen on the decomposed sliorts 

Chavez said that he and Jiinmy then dressed and left 
in tlie truck, indicating tliat he had intended to leave 
Jimmy in the aiea wliere lie had picked him up. 
However, upon nearing the area where he had 
abducted Jimmy, Chavez noticed that police cars 
were present. Believing "that sorneone had reported 
Jimmy missing and tliey were looking for Jimmy," 
Chavez kept Jimmy's head down in the truck and 
returned to the liorse farm. 

Estopinan testified regarding what transpired when 
Cliavez and Jimmy returned to tlie horse farm: 

He said once inside the trailer, Jimmy is 
trembling and crying. And Jimmy asked, what's 
going to happen to me Are you going to kill me 
He noticed tliat Jimmy was very frightened. And 
wliat he does, lie begins to speak to Jimmy in order 
to calm him down 

on Jimmy's rectum, Jimmy is asking wliat are you 
doing. And lie mentioned to Jimniy that what do Cliavez told Estopinan that lie tried to calm Jimmy 
you think is going to happen, things to that effectect. down ~ by ~~ asking ~. him questions.'N" He then explained 
Me unzipped his pants, he exposed his penis and lie liow lie killed Jimmy: 
inserted his penis into Jimmy's rectum 

The responses which Chavez indicated 
Jimmy made contained factual information 
consistent with facts to which Mrs. Ryce 

He told me right after he inserted his penis in testified at trial. 

Jimmy's rectum, he again has a mental picture of 
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Well, the next thing Chavez ~nentions happened 
is he heard a lielicopter fly over the horse ranch. It 
was his opinion he believed the helicopter 
belonged to the police, that the police were 
searching for Jimmy. When he heard the helicopter 
flying over him, he went ahead and held Jimmy 
close by to him so  Jimmy wouldn't go anywhere, 
and eventually he heard the chopper several times 
flying over him, and at one point lie said lie got up 
and began looking out the window to see if he 
could see the chopper, the helicopter that is. 

And while lie was looking for the helicopter, 
Jimmy is still close to the front entrance of the 
trailer. 1-Ie said tliat Jimmy made a dash Tor tlie 
door, Jimmy ran for the door trying to escape 1-Ie 
said that he tried to reacli up to Jimmy, hut lie got 
tangled on tlie floor of the bathroom and at that 
point he said lie took out the revolver belonging to 
Mrs. Scheinhaus, lie pointed the liandgun in the 
direction of Jimmy, fired one time hitting him 

FN7. As Cliavez explained [transcribed 
statement]: "It was the only way tliat 1 had 
in order-I'm sorry It was tlie only way illat 1 
had in order to avoid-to prevent him from 
going out" Chavez stated tliat Jimmy 
"screamed, apparently-or, well, ce~tainly- 
because of tlie impact of the bullet " 

He said that Jimmy collapsed right by tlie door 
and collapsed to the riglit by the door inside tlie 
trailer. He said aRer lie shot Jimmy, lie came up to 
Jimmy, he turned Jimmy around and lield Jimmy in 
his arms and Jimmy took one last breath, he 
expressed it, and lie said that was the last thing 
Jimmy did. 

Chavez described that, to dispose of Jimmy's hody, 
lie found a metal barrel inside tlie trailer at the horse 
farm, and placed Jimmy's body inside the barrel. I-le 
transported the barrel containing the body from the 
horse farm to the Scheinhausk741 residence, where 
lie removed tlie barrel and placed it in Cliavez's 
disabled van, which was parked in tlie stable area 
Chavez removed Jimmy's book bag from the pickup 
and carried it with him to his own trailer. That night, 
Chavez looked at some of the note pads inside 
Jimmy's book bag. Chavez noticed blood on his own 
clothing and eventually destroyed the clothes. During 
the night and into the next morning, "all he could 

think about was what he was going to do with 
Jimmy's hody." 

Two or three days later, Chavez attempted to use a 
backhoe on the Sclieinhaus properly to dig a hole in 
which to bury Jimmy, but the machine did not 
operate properly. Chavez remained concerned, 
particularly when he noticed tliat the lid of the barrel 
which contained Jimmy's hody had come off. 

Chavez pulled Jimmy's hody from tlie barrel onto a 
piece of plywood, and, from there, his remains fell to 
tlie ground "And he said at tliat point he went ahead 
and began to dismember Jimmy's hody with the use 
of a tool." Cliavez described the tool lie used to 
dismember Jimmy's body, and even drew a picture o r  
the implement. He explained that it took him a while 
to dismember dimmy's body, as he was becoming 
sick and vomiting. "[Blul then lie completes it and he 
places three of Jimmy's parts [into] these three 
planters. And once he fills these planters with 
Jimmy's remains, lle goes aliead, goes into the stable 
area of the stable where the building is located and he 
locates some cement hags. With those cement bags 
he seals the tops of the planters with cement." 

FNI;. Ms Sclieinhaus testified tliat Chavez 
had prepared planters will1 conc~ete in them 
that were placed on her property She 
assumed tliat this was done to keep the 
horses froni eating her hedges. 

The oral interview concluded at l0:50 p m on 
December 8. Wliile an interpreter and a stenographer 
were being obtained to record a formal statement, 
Chavez remained in the interview room, and did not 
furtlier converse wit11 Estopinan until the interpreter 
arrived Tlien, at 11:45 p m , Cliavez began to 
provide a Formal statement Estopinan, Sergeant 
Jimenez, and the court reporter were present as the 
statement was obtained ARer some preliminary 
questions, Cliavez was again advised of his M~rarida 
rights. At this time, Chavez confirmed that he had 
voluntarily agreed to waive his first court appearance 
and tliat he liad given tlie officers consent to search 
his property 

FN9. Cliavez later testified at trial that lie 
had read the Mirurida warnings, but liad 
signed the consent to search without reading 
it. 
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When the statement was completed, each page of the 
statement was reviewed, and Chavez made any 
corrections he desired He acknowledged in the 
statement that he was making tlie transcribed 
statement voluntarily; that no one had threatened or 
coerced him into making Uie statement; and that he 
had been t~eated well Estopinan testified that, at the 
time lie made his sworn statement, Chavez was 
"polite, cooperative and lie was alert " 

Marilu Balbis testified that she was tlie professional 
interpreter providing services during Cliavez's sworn 
statement Ms Balbis was an independent contractor 
who liad been an interpreter and translator for twelve 
years. The confession was unusually long, and Ms 
Balbis had tlie o ortunity to closely obsewe 
Chavez's demeanorL*742 Chavez did not appear 
sleepy, and was alertm At no point did tlie 
detectives give CIiavez any answers 

T;N10. She observed: "I-le seemed-he 
seemed fine. He was calm. He spoke very 
clearly, very-he expressed himself very 
clearly. He spoke very clearly. He spoke-he 
actually spoke very well. That's another 
thing that I always remembered. He 
expressed himself in vety correct Spanisli. 
Ne was calm. He spoke slowly." 

FNI]. The transcription of Chavez's final 
confession was completed after he liad been 
with tlie police officers for a period of about 
fifty-two hours (including numerous breaks, 
Mirurida warnings, at least two trips to the 
souUie~n part of Miami Dade County where 
he walked freely around the proper.ty 
investigated, and one period of sleep). 
Defense counsel objected to tlie statements 
based on grounds stated in tlie pretrial 
motion to suppress Chavcz also objected to 
the statements on corpus delicti grounds. 

Once tlie confession was finished, Ms Balbis read 
each page, word by word, to Chavez to make sure 
that it was typed correctly Chavez approved every 
page by initialing each page at the bottom. Ms. Balbis 
indicated that the police officers treated Chavez with 
courtesy, and that she did not observe them threaten 
or raise their voices toward Chavez 

FNIL. FBI Special Agent Russell testified 
that he was present when Metro Dade 
officers questioned Chavez. He stated that 
he did not observe Chavez mistreated in any 
way. 

Chavez's Trial and Sentencing 

Officer Michael Byrd recoveled tlic loaded handgun 
from Chavez's trailer. Byrd also round a poster in 
Cliavez's trailer bearing the likeness of Jimmy Ryce, 
which lie processed as evidence. A box of bullets 
containing live ammunition, and one spent shell 
casing, were also found in the trailer. 

Crime scene technician Elvey Melgarejo testified 
that, on December 8, 1995, Ile helped search and 
process a trailer on a horse/avocado farm. He 
searched the trailer and found "a tube of JR water- 
based lubricant" on a shelf inside the trailer. 
Melgarejo collected a sofa cushion and part of tlie 
wood floor of the trailer just inside (lie front door 
These items were packaged for transmittal to 
serology for processing. Melgsrejo also traveled to 
the Scheinhaus property, where he noticed the three 
concrete-filled planters and became suspicious that 
they might contain a cadaver 

Fingerprint technician William Miller identified 
Chavez's fingerprint on the liandgun recovered from 
his trailer To determine whether fingerprints were 
present on tlie handgun, he placed it in a laboratory 
chamber in which super glue fumes were released, 
surrounding the handgun and adhering to the residue 
and oils left by any fingerprints As a result, a 
fingerprint matching that of Chavez was found on the 
firearm Miller testified that there were "ten points of 
identification throughout this fingerprint, which is 
only common to Chavez It's an absolute and positive 
identificat~on that his left thumb print made on the 
weapon " 

On December 8, 1995, Miller also examined the 
books and notebooks found inside the book bag 
belonging to Jimmy RyceLf i l l~e  found Chavez's 
fingerprint on the front of one notebook found in the 
book bag The fingerprint located on the interior of 
the notebook cover was found to "have sixteen points 
of identification, a positive identification, based on 
the left thumb print of Mr. Juan Carlos Chavez 
against the print which was developed on the inside 
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cover." Another print of value was located on the 
textbook entitled ./0sr/lf?)~~s in Scierlce He found "this 
particular print of value from tliis area to be made by 
the right middle fingerprint of Chavez. I had nine 
points of identification." When compared to the 
prints of Mrs. Scheinliaus and Edward Sclieinhaus, 
the prints on the book bag contents did not match. 

FN13. Detective McColman testified that he 
locked the book bag in Sergeant Smith's 
desk for approximately two hours. However, 
the book bag and its contents were never 
brouglit into contact witli Chavez, or placed 
in tlie same room witli him 

"743 Forensic serologist Theresa Merritt o i  tlie Metro 
Dade Police Department testified that she received 
itenis for examination on December 8, 1995 She was 
dispatched to the horse farm to assist crime scene 
personnel in attenipting to determine whether blood 
was present. Merritt tested a twin-size mattress from 
the trailer, a cusliion present on the bench in tlie 
trailer and a cut-out portion of the thresliold area 
from the floor of tlie trailer. A scraping from tile floor 
area produced a positive result for the presence of 
blood. Another sample, from a cushion in the trailer, 
yielded blood scrapings (State's Exhibit 135 ) 

Anita Matliews, assistant director of the forensic 
identity testing laboratory for "LabCorp" of North 
Carolina, testified tlint slie was "responsible for doing 
interpretation on tlie results of the testing that the 
teclinologists conduct." Matliews testified that they 
were not able to obtain a sufficient quantity or quality 
of genetic material from samples collected from tlie 
body of Jimmy Ryce for testing. However, DNA 
from the oral swab samples taken from his parents, 
Don and Claudine Ryce, was compared to the blood 
found on the floor of the trailer. TIiis comparison 
produced the conclusion that the blood on the floor 
was extremely likely to have come from a cliild of 
Don and Claudine ~ ~ c e . ~  Two other blood 
samples taken from the floor of tile trailer carried the 
same genetic characteristics. Another blood sample, 
taken from the cushion found in the trailer, also was 
consistent with having come from the biological cliild 
of the ~ ~ c e s . ~  

FN14. Mathews testified: 

index is 2,350,059,902 to 1 And basically 
what that number means is tliat it's just 
over two billion times more likely that the 
blood sample on the floor originated from 
a cliild of Don and Claudine Ryce than 
from some random couple in the 
population, in the Caucasian population. 

Expressed another way, tile probability of 
parentage was "99.99 percent." 

FN15. 0x1 defense objection, tlie State 
introduced into evidence a bloodstained 
mattress found in the avocado grove trailer 
(State's Exhibit 136 ) Testing showed tliat 
the blood did not belong to either Jimmy 
Ryce or Chavez. The judge instructed the 
jury that the mattress was being admitted 
"for the limited purpose 01 showing that the 
stain on that exhibit is not related to this 
case, and specifically tliat the source of that 
stain is unknown, and that Samuel James 
Ryce and Chavez have been excluded as the 
source of tliat stain." 

Dr. Roger Mittleman, Chief Medical Examiner for 
tlie Dade Medical Examiner's Department, testified 
that, on December 9, lie conducted an examination of 
the contents of Uie three planters.w The cement in 
each planter encased the remains of what appeared to 
be a young boy TIie remnants of a cement bag 
were in at least one of the planters. 

FN16. Photographs OF the planters and their 
contents were received into evidence and 
displayed to the jury. (State's Exhibits 103- 
107)  

FNI7. The planters were marked "A," " B  
and "C." The skull, the remains of tlie left 
lower extremity and a left sneaker were 
found in planter "A." In planter "B," the 
right lower extremity was found with 
attached pelvis and clothing. "There was 
also a portion of vertebral column and also 
portions of pelvis as detached from the 
body." In planter "C," they found "the chest 
with the arms attached and the chest was 
clad in a T-shirt." 

In the Caucasian population, the parentage Dr. Mittleman described the clothing found on 
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Jimmy's body: "It was dressed in this T-shirt and had 
on jeans and undenvear There was one sneaker on; 
one sneaker was off There were socks " The doctor 
then corrected himself, and stated that only one sock 
was found on the body The doctor testified that a 
body expands as it decomposes due to the *744 
breakdown of material and biological processes, 
causing gases to expand Tliis process could cause a 
body placed in a barrel to expand to the point that a 
lid would be forced off or open 

FN18. In addition to showing that only one 
shoe was on, and one sock was removed, tlie 
photographs revealed that Jimmy's pants 
were unzipped 

The remains were significantly decomposed.w 
IJsing dental records from Jimmy's family dentist, a 
forensic dentist testified that the comparison with the 
jaw and teeth of the body was so  strong that tlie 
"skeletal remains" were "positively identified as  that 
of Jimmy Ryce."An X-Ray of tlie body cavity 
revealed a flattened projectile jacket that lodged in 
the area of'the heart and "great vessels." Ttie bullet 
entered at the point where the right sixth rib is 
located, went upward in the body, tlirough the lung 
and the heart, and exited from the upper left chest. 
Based upon the trajectory of the bullet, the gun would 
have been pointing slightly upward and below the 
individual who was shot. However, there was no 
evidence on the body which would demonstlate bow 
far away the gun was when it was fired.w 

FN19. Chavez objected to the gruesome 
photographs as cumulative and unduly 
prejudicial. The doctor's pliolographs 
showed the licart exposed by the doctor, a 
metal probe which had been run through the 
body to demonstrate the achlal path of' the 
bullet, and pictures o f a  bush hook (a heavy 
chopping instrument, like an axe or machete, 
with a tliiclter blade) shown alongside 
severed body parts. This objection was 
overruled. 

FN2O. Answering a hypothetical question, - 
the medical examiner testified that the 
gunshot pathway observed on Jimmy's 
remains was consistent with a child who is 
fifty-five inches tall having been shot by 
someone who was falling or who had fallen 

arid was shooting up towards the victim. 

On December 20, 1995, Detective McColman had 
transported a tool known as a "bush hook," which 
had previously been impounded, to the medical 
examiner's office. Dr. Mittleman was asked to 
examine the bush hook to determine if its cutting 
characteristics were consistent with the in,juries 
inflicted on Jimmy's body. The medical examiner 
noted that a number OF tlie injuries inflicted on the 
body during dismemberment were consistent with 
having been made by the bush l ~ o o k . ~  However, he 
also testified that it was possible that more than one 
insrrunient had been used 

FNZI. Forensic serologist Theresa Merritt of 
the Metro-Dade Police Department 
examined the bush hook, but found no 
evidence of blood or tissue on it. 

Firearms examiner Thomas Quirk of the Metro-Dade 
Police Department Critne Laboratory testified that a 
"38 caliber Taurus model 85 revolver (State's Exhibit 
23) was submitted for his examination after it had 
been processed by the fingerprint section. He also 
received one aluminum jacket from a projectile 
recovered from the body of the victim, and two "38 
caliber casings-a projectile identified as having come 
from a red bullet box (State's Exhibit 36) and a casing 
that had been fired from a firearm (State's Exhibit 
15) The two empty "38 caliber shell casings found in 
Chavez's trailer were fired liom the .38 recovered 
from Chavez's trailer. 

Quirk testified that the manufacture OF tlie barrel and 
the rifling process provide microscopic differences 
which are transferred to the bullet during firing and 
which repeat, similar to a fingerprint. Also, the 
projectile jacket recovered by the medical examiner 
and the lead core (the fatal bullet) were positively 
identified as having been fired by the gun recovered 
from Chavez's trailer: "My conclusion is that this 
bullet was fired in this weapon to tlie exclusion of all 
other weapons in the world. This is the gun that fired 
this bullet." 

After the State rested, Chavez moved for Judgment of 
acquittal, which was denied. Defense counsel 
specifically argued "745 the State's failure to 
establish a corpus delicti for the crime of sexual 
battery. The defense then began the presentation of 
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its case. During the examination of Ed Sclieinliaus, 
Ed explained that he liad been under house arrest at 
the time the kidnaping occurred. He worked from 10 
p rn to 6 a.m , and was required to stay at home at all 
other times, unless he arranged in advance to be away 
from his house He had an ankle device, and would 
be called each day at random times (as controlled by 
a computer) throughout the period he was confined to 
his home When called, he would have to "report in" 
by placing the ankle bracelet next to a device 
installed in his home 

Cliavez also testified in his own defense, stating tliat 
lie had belonged to a counter-revolutionary group in 
C u b a , = ~ e  gave details of his iniprisonment (for 
attempting to escape and for stealing military 
property) in Cuba, and his eventual esca e froni the 
island. According to his trial testimony,L Chavez 
encountered Ed Sclieioliaus at the horse farm trailer 
atter Jimmy had already been killed, and helped Ed 
to dispose ofthe boy's body.m 

FNZZ. United States Immigration and 
Naturalization Service documents reflected 
that Cliavez nevel disclosed his alleged 
political activities to authorities upon his 
arrival in the United States. Chavez's 
childhood friend, Pedro Caballo, also 
testified (during the penalty phase) tliat 
Chavez never talked about politics, 
complained about tlie Cuban government, or 
expressed dissatisfaction with it 

Cliavez testified that there was a key 
to the horse ranch which hung in the 
Sclieinhauscs' kitchen I le  stated tliat, on 
September 1 1 ,  1995, he had come to the 
horse ranch, and seen Ed Scheinliaus's cal 
parked there. I-Ie heard a sound-not like a 
gun shot, but like a door closing-coming 
from the trailer. He went in to lind the boy's 
body 011 the floor and Ed in a panic. Cliavez 
saw tliat the boy was dead, and wanted Ed to 
go to the police or the hospital. Ed explained 
tliat it was an accident, t l~at  the boy had 
wanted to escape, and that Ed had gotten 
tangled up in clothes by the bathroom, or 
had fallen, and had shot the boy to prevent 
his leaving. Chavez did not know why Ed 
had the boy. After Ed prevailed upon 
Chavez to help him put the body into the 

truck, Ed drove off in the truck Chavez 
assumed that he was going to report the 
matter to tlie authorities 

Chavez got into Ed's Acnra and pushed 
the seat back to accommodate his height 
(he is taller than Ed) At that time, he saw 
tile gun under the seat, and handled it He 
had used this gun for target practice 
before, and kept bullets which could be 
used with the gun in his own trailer. Those 
.38 bullets had been found during the 
aftermath of Hurricane Andrew, when 
various belongings from the home were 
being salvaged Alti~ougi:l, C l ~ a v c ~  did not 
keep the gun, he tliought lie could use tlie 
bullets for some future target practice, 
wlien permitted to use tlie gun 

Chavez drove to the Scheinhaus 
lesidence, and was surprised to find Ed 
Ed told him that he had to help dispose of 
the body, or Ed would tell authorities that 
Cliavez liad already helped, and lie would 
be deported. They put the body into 
Chavez's disabled van A few days later, 
without explanation, Ed told Chavez that 
he had taken care of everything. Chavez 
suspected that Ed had put the body into 
the planters 

I;N24. Chavez's trial testimony was rife with 
inconsistencies, both with his own prior 
statements, and with evidence properly 
admitted at trial. 1-Ie had earlier told Diaz 
that he had removed tlie gun from a kitchen 
cabinet in Mrs. Scheinhaus's residence, and 
Iiad it with her permission, because he 
believed it was his duty to protect the 
property. At trial, he clainied to have used 
the gun for target practice while it was in 
Danny Frometa's possession. Mrs 
Scheinliaus testified, however, that the last 
time she saw her handgun, it was in her 
underwear drawer. 

Further, the medical examiner's testimony 
reflected that the victim would have died 
almost instantaneously from the gunshot 
wound, yet Cliavez did not testify tliat he 
saw Ed outside the trailer as he drove up 
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to it, or that Ed liad the gun in his liands 
when Cliavez entered the trailer, or at any 
other time during the period when Cliavez 
was purportedly working with Ed to help 
dispose of the victim's body. Rather, lie 
testified tliat Ed was holding rags, which 
tlie two of them used to cover the body 
prior to loading it into the truck; and that, 
immediately thereafter, Ed sped off in the 
truck. While Cliavez claimed to have 
found tlie gun later under the driver's seat 
of tlie Acura, there is no accounting for 
how the gun got from tlie trailer to the car, 
nor any opportunity, under Chavez's trial 
version of the ihcts, for Ed to have placed 
it there after Jimmy was instantaneously 
killed Lastly, the testimony of both Ed 
and his parole officer reflected tliat Ed 
was under house arrest on tlie day that 
Jimmy died, reporting in electronically on 
a regular basis. 

*746 Chavez testified that, after he was hrouglit to 
police headquarters in connection with Jimmy's 
disappearance, he was mistreated. I-le stated that, 
when lie was placed in the police car, he was told, 
"Don't do anything stupid or we'll shoot you. We're 
going to kill you." 'N" He complained that liis watch 
and beeper were taken away from him, and returned 
only after he gave his filial c o n f e s ~ i o n . ~  Cliavez 
stated tliat, when they were interrogating him, he did 
not h iow what date or tinie it was.m He said tliat lie 
was not permitted to sleep, and no one ever offered 
him a pillow or a blanket. Cliavez also claimed that 
the officers brought the book bag into the 
intenogation room, and asked Chavez to handle it 
and look through its contents, which he did. 
According to Chavez, tlie police goaded him into 
making up lies.ma He stated that tlie officers 
suggested details of his confession, and, to avoid 
deportation, he did whatever they  anted.^ 

FN25. Chavez recounted additional 
instances of mistreatment by the police 
wliicli allegedly occur~ed during liis 
questioning. He claimed tliat an officer 
slapped him on the back of the head with liis 
fingerlips, and ignored him when he said he 
was tired. At one point, when Chavez was 
sitting on the floor to stretch his legs, 
Detective Diaz allegedly came into tlie 

room, slammed a brown leather jacket on 
the table, and told Chavez to "put your ass 
on that fucking chair." He asserted that the 
officers told him tliat they would "get the 
truth out of me whether it was by pulling my 
tongue out in pieces or squeezing my nuts, 
tliat tougher men than me have gone through 
tliat chair, and at the end tliey were all 
wound up as shit. He couldn't get anything 
out of me. Iie was not about to leave me free 
on the streets either, that he was going to 
take the pleasure of sending my ass back to 
Cuba and that Castro would take care of me. 
They don't want queers in this country, all 
those types of things tliat were going on"  
Cliavez also claimed that he was given a 
bagel and a cup ol  coffee on a poster bearing 
Jimmy's likeness, and asked i f  he liad "any 
balls for eating while you're looking at his 
face." 

I;N25. Tliis assertion is inconsistent with 
pliotograplis of Cliavez taken when lie was 
later showing the police detectives various 
places on tlie Scheinhaus property, which 
photos reflect tliat Chavez was wearing his 
watch at that time. 

FN27. On cross examination, Cliavez was 
confronted with one of tlie documents which 
he liad personally signed and dated during 
questioning. 

"NZs. Ile stated that, at first, he told the 
officers a lie, thinking that, when tliey 
discovered it was false, tliey would know 
that he knew nothing about the case. Chavez 
claimed that, when he eventually tried to tell 
Estopinan about Ed Scheinhaus, Estopinan 
stormed off, unwilling to listen 

FN29. Chavez denied being a homosexual. 
He said tliat lie liad made up a story about 
his homosexual lover "Ivan" being involved 
in Jimmy's disappearance because the police 
thought that another person must be 
involved, and had told him, in their 
experience, there were only three motives 
for kidnapping and killing a child: accident, 
ransom, and sexual molestation. 
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After the defense rested, the State presented rebuttal 
testimony. The officers refuted that they had ever 
threatened Chavez, coerced him, or suggested any 
part of the confession to him; they denied that tliey 
had taken Chavez's watch away or tliat anyone had 
hit him; and they testified that he had never 
mentioned Ed as the perpetrator during the 
questioning process.m Ed Scheinhaus's parole 
officer *747 testified that Ed (who is in the pest 
control business) had his permission to travel to take 
care of a client on the afternoon on which he had 
received a speeding ticket, and that Ed had shown the 
ticket to the parole officer himself, without being 
asked to do so 1-Ie testified that Ed had lost his ankle 
bracelet once (prior to September 1 I), and that be had 
come in that same day to have it replaced witli a new 
one. I-Ie said that the file would only reflect times 
when calls were made to the house and Ed did not 
respond. He said that he had nothing in the file for 
the tnonth of September 1995, which indicated that 
Ed had remained home as required, and that no 
violations had occurred, 

ENU. Officer Diaz (who had purportedly 
sla~ntned his brown leather jacket on the 
table) testified tliat be did not, at any time, 
own a brown leather jacket, and had not 
slammed one on the table during Chavez's 
questioning 

At the close of rebuttal, Cliavez renewed all motions, 
including tlie motion to suppress his statements, the 
motion for judgment of acquittal (particularly 
reiterating that the State had failed to prove the 
corpus delicti of tlie charge of sexual battery), and the 
motion for mistrial, based upon alleged cumulative 
errors These motions were denied. The jury was 
instructed, and, following deliberation, entered 
verdicts of "guilty" on all of the counts charged 

Following the penalty phase of the trial, the jury 
recommended death by a vote of twelve to zero The 
trial court followed the jury's recommendation, 
sentencing Cliavez to death for the homicide and to 
consecutive terms of life imprisonment with three- 
year mandatory minimum sentences for the 
convictions of kidnapping and sexual battery 

On November 10, 1998, a hearing was conducted 
pursuant to S~etlcer 11. Slale. 615 So.2d 688 
(Fla.1993). Consistent with Chavez's request, a 

prepared presentence investigation report was not 
considered. Sentencing memoranda were filed, and 
both the State and Chavez relied upon the evidence 
already presented. A death sentence was imposed on 
November 23, 1998, and this timely appeal followed. 

APPEAL 

Cliavez raises multiple claims of error on appeal We 
address each claim in turn. In so doing, we initially 
observe that, despite tlie egregious and inflammatory 
facts involved in a tragedy such as this case, we must 
conduct that dispassionate review which our system 
of law requires to arrive at a just and legally correct 
result so tliat there is no miscar~iage of justice 

Probable Cause For Chavez's Arrest 

r11121[31141151 First, Cliavez asserts that the police 
did not have probable cause lo arrest him in 
connection with Jimmy Ryce's disappearance On this 
record, we conclude that such probable cause did 
exist. As we stated in M'aNter Ir ~;atc., 707 So.2d 300, 
3 12 (Fla.1997): 

Probable cause for arrest exists wliere an officer 
"has reasonable grounds to believe that the suspect 
has committed a felony. Tile standard of' 
conclusiveness and probability is less than that 
required to support a conviction." Bla17co e. Stale, 
452 So.2d 520. 523 (Fla.1984). The question of 
probable cause is viewed from tlie perspective of a 
police officer with specialized training and takes 
into account the "factual and practical 
considerations of everyday life on which 
reasonable and pmdent men, not legal technicians, 
act." Schniitt lr  Slate, 563 So.2d 1095. 1098 (Fla. 
4th DCA 19901. 

See also McCnrter 11. Slate. 463 So.2d 546. 548-49 
(Fla. 5th DCA 1985) ("Probable cause to arrest exists 
when facts and circumstances within an officer's 
knowledge and of whicli he had reasonably 
trustworthy information are sufficient to warrant a 
person of reasonable caution to believe *748 that an 
offense has [been] or is being committed."). 

Here, the officer's tip came from a reliable, identified 
citizen informant who was unconnected to the crime 
which was being investigated. That informant, being 
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Chavez's employer and the owner of the property the question of wlietiier the arrest was legal") 
where Chavez lived, had reason to know that Chavez 
was not a friend of the Ryce child. Ed Scheinliaus, Chavez's Confession 
the informant's son, who was also present when tlie 
book bag was found in Chavez's traiier, had indicated 
his shock to his mother when he realized tliat tlie 
book bag contained items which belonged to Jimrny 
Ryce. He knew that Chavez had seen the televised 
requests for assistance related to Jimmy's 
disappearance, and had expressed an interest in them. 

Tlie little boy had disappeared montlis earlier, when 
he had been expected to return home directly from 
school, suggesting that lie was taken by force A 
handgun stolen from Mrs Sclieinliaus was found in 
the trailer by the informant at the same time tlie book 
bag was discovered Further, the Sclieinliaus property 
where Chavez lived was in tlie same general vicinity 
from wliicli the little boy had disappeared That 
neighborhood had been saturated with flyers 
depicting Jimmy, and asking for help. Under these 
circumstances, it is illogical to suggest that a 
reasonable person (aware of the massive effort to 
locate Jimmy) who merely happened to find the book 
bag would take it to liis living quarters without ever 
reporting the matter to authorities 

This cumulative information, known at the time 
Cliavez was apprehended, constituted probable cause 
to arrest Cliavez in connection with the Ryce 
kidnapping. Cf Jristr~.~ 11. Stnte, 438 So.2d 358. 363 
(Fla.1983) (upholding an arrest without a valid 
warrant based upon "cumulative information" which 
provided probable cause in a murderkidnapping 
case). The fact that tlie police maintained that Chavez 
submitted to them voluntarily, or that the State also 
argued that there was probable cause to arrest Cliavez 
for stealing property of Mrs Scheinhaus, does not 
invalidate Chavez's arrest based upon probable cause 
in connection with .Jimmy Ryce's kidnapping Cf 
Stole v. Cnwiodl! 553 So.2d 1366, 1367 (Fla. 5th 
DCA 19891 (observing that the validity of Cannody's 
arrest was not affected where, despite two valid 
reasons providing probable cause for the arrest, he 
was arrested on an unsupportable one); McCol-ter ir. 
Stare. 463 So.Ld at 549 n. I (Fla. 5th DCA 19851 
(ohsewing that the "fact that McCarter was arrested 
for attempted first degree murder rather than 
attempted kidnapping does not invalidate the search 
incident to the arrest since the label placed upon an 
arrest by the arresting officer is not determinative of 

&j Chavez argues tliat the trial court erred in denying 
his motion to suppress the confession, for a variety of 
reasons The trial court's denial of Chavez's motion to 
suppress is presumed to be correct and must he 
upheld where, as here, tliat decision is supported by 
tlie record. See Rho& I' Stole, 638 So.2d 920. 925 
(Fla.1994); O1ee17 11 Store. 560 So.2d 207. 21 1 
(FIa.1990) 

L.engt1i of Interrogation 

I71I81I91IIOJ Cliavez claims tliat his confession must 
be suppressed as involuntary, because he was 
subjected to a period of continuous police custody for 
more than fiftyfour liours. The length of 
interrogation is a significant factor to consider in 
determining wlietlier Chavez's statements were 
coerced. In reviewing tlie denial of his motion to 
suppress, this Court defers to tlie trial court on 
questions of historical fact, but conducts a de novo 
review of the *749 constitutional issue. See Co,t,lor. 
I< Stote, 803 So.2d 598 (Fla.2001). TO establish that a 
statement is involuntarv. there must be a findine of , . &. 
coercive police conduct Colo~ado v. Com7eNv. 479 
U.S. 157. I07 S.Ct. 515. 93 L.Ed.2d 473 (1986) 
(reco~nizine that the defendant's own nerceotion of . - - 
coercion is not tlie determinative factor). 

Under tlie unique circumstances of this case,u the 
police interrogation conducted here was slot so  
coercive as to render Chavez's confession 
involuntary His version of the facts regarding the 
circumstances of liis questioning-which was refuted 
by testimony both from an independent witness (the 
translator) and from the officers involved-was 
apparently disbelieved by the trier of fact 

I;N31. Although, upon careful review, we 
conclude that the length of interrogation 
liere did not coerce Chavez's confession, we 
nonetlieless emphasize the importance of 
providing detainees in the criminal justice 
system both a probable cause determination 
and a first appearance within the time 
constraints established by rules 3.130 and 
3.133 of the Florida Rules of Criminal 
Procedure. 
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01 the four occasions when he was advised of his 
rights, he initiated conversations with the detectives 
throughout this entire time, and signed a waiver of 
rights form") (citing Edll>ards v. Arizarm. 451 U.S. 
477, 101 S.Ct. 1880, 68 L.Ed.2d 378 (1981); 
Hafirran $8. Stare. 474 So.2d 1178 fFla.1985); and 
Cari~iorlr~ I>. State. 427 So.2d 723 (Fla.1983)). 

Chavez's Alienage 

Chavez next claims that his confession should 
have been suppressed as involuntary because his 
alienage, lack of prior experience with the United 
States criminal justice system, and limited 
understanding of English produced an involuntarv 
confession Cj ~1 i i re2  star& l i  Firrie, 780 ~.sul,D. 
115. 1 16 fE.D.N.Y.1992) (reflecting that Fung's poor 
language skills and ignorance of the American legal - - 
system were sufficknt to show that she lacked 
understanding of M~rarida rights even though she 
read them aloud in her native language). In this case, 
Chavez began the interview process speaking in 
English; however, Detective Murias translated all 
questions into Spanish from the beginning, until 
Estopinan entirely assumed the questioning which 
was conducted in Spanish (after administration of 
polygraph tests). Chavez's lengthy handwritten 
statement in Spanish (his first version of what 
happened to Jimmy, in which he recounted having 
cruslied the boy accidentally against the horse farm 
gate), which is contained in the record, is 
grammatically correct, reflecting a literate person, 
and even contains the caveat that *751 Chavez 
wished "it to be considered that the dates he has 
included in the statement are not considered to be 
exact." In fact, when Chavez's formal statement was 
transcribed, he was careful to conect botli spelling 
and grammatical errors. He was repeatedly advised in 
Spanish of his Mirarrda riglits, and stated that he 
knew his polygraph test result was not admissible 
evidence. 

The record clearly reflects that Chavez's intelligence, 
education, and alienage did not adversely affect his 
understanding of his rights during the police 
interrogation progress. Finding no support in the 
record, the argument that Chavez's background 
caused him to misapprehend his riglits in the 
American system fails. 

Probable CauseIFirst Appearance 

~151116111711181119~ Cliavez argues that the delay in 
bringing him before a judicial ofiicer violated FIorida 
Rules of Cri~ninal Procedure 3.130 and 3.133, and 
therefore required suppression of his confession A 
trial court's ruling on a motion to suppress is 
presumed correct. See Mediria ti  Slate. 466 So.2d 
1046 (Fla.1985). However, under Ger~rein I,, Pirzli, 
420 U.S. 103. 125. 95 S.Ct. 854. 43 L.Ed.2d 54 
0, and Corrnrv o f  Rieerside 1,. McLair~ltliti. 500 
U.S. 44. 56. 1 1  1 S.Ct. 1661. 114 L.Ed.2d 49 (19911, 
Chavez had a constitutional right to have a judicial 
detenninatioti that probable cause existed for his 
continued detention within the first forty-eight hours 
after his arrest, and the delay in obtaining that 
determination is presumptively unreasonable. C j  
Po~l~eN a Ne~~ada.  51 1 U.S. 79. 83-84, 114 S.Ct. 
1280. 128 L.Ed.2d I (1994) (observing that, although 
the four-day delay iovolved was presumptively 
unreasonable under. McL.airglrlbi, it did not 
"necessarily follow, however, that Powell must 'be 
set free' ... or gain otlier relief, for several questions 
remain open for decision on remand, [including] the 
appropriate remedy for a delay in determining 
probable cause (an issue not resolved by McLairgliliri 
),.. or the district attorney's argument that 
introduction at trial of what Powell said on 
November 7, 1989, was harmless in view of a 
similar, albeit shorter, statement Powell made on 
November 3, prior to his arrest."). In determining 
whether the trial court erred in denying Chavez's 
motion lo suppress liis confession for this reason, we 
begin by examining the purpose furthered by the 
criminal defendant's right to a prompt probable cause 
determination and first appearance. 

The principles underlying the necessity for a probable 
cause determination can be found in Ger rteirl There, 
the Supreme Court observed that the Fourth 
Amendment required such a determination as a 
prerequisite to a detainee's further restraint of liberty: 

A democratic society, in which respect for the 
dignity of all men is central, naturally guards 
against the misuse of the law enforcement process 
Zeal in tracking down crime is not in itself an 
assurance of soberness of judgment. 
Disinterestedness in law enforcement does not 
alone prevent disregard of clierished liberties 
Experience has therefore counseled that safeguards 
must be provided against the dangers of the 
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overzealous as well as the despotic. The awful 
instruments of the criminal law cannot be entrusted 
to a single functionary. The complicated process of 
criminal justice is therefore divided into different 
parts, responsibility for which is separately vested 
in the various participants upon whom the criminal 
law relies for its vindication. 

A.IcNo66 v. UtiitedStates, 318 U.S. 332, 343.63 S.Ct. 
608, 87 L.Ed. 819 (19431, qttoted in Gemteitt, 420 
U.S. at 1 18. 95 S.Ct. 854. The limited purpose of the 
"752 hearing shaped its parameters, as established by 
the Supreme Court: 

The sole issue is whether there is probable cause 
for detaining the arrested person pending further 
proceedings. This issue can be determined reliably 
without an adversary hearing. The standard is the 
same as that for arrest. That standard-probable 
cause to believe the suspect has committed a 
crime-traditionally has been decided by a 
magistrate in a nonadversary proceeding on 
hearsay and written testimony, and the Court lias 
approved these informal modes of proof, 

The use of an informal procedure is justified not 
only by the lesser consequences of a probable 
cause determination hut also by the nature of the 
determination itself It does not require the fine 
resolution of conflicting evidence that a 
reasonable-doubt or even a nreoonderance standard . . 
demands, and credibility determinations are seldom 
crucial in deciding whether the evidence supports a 
reasonable belief in guilt See F Miller, 
Prosecution: The Decision to Charge a Suspect 
with a Crime 64-109 (1969) This is not to say tliat 
confrontation and cross-examination minlit not 

pretrial procedures that would impair defense on 
the merits if the accused is reauired to proceed 
without counsel. Colertioti ir ~ ladanm.  399'u.s. 1 ,  
90 S.Ct. 1999. 26 L.Ed.2d 387 (19701; 
SIate~ i~ Wade. 388 U.S. 218. 87 S.Ct. 1926, 18 
L.Ed.2d 1 149 (19671 

Gemteiii, 420 U.S. at 120-22. 95 S.Ct. 854 (footnotes 
omitted). 

a While the probable cause hearing may be 
combined with tlie first appearance, tlie purpose of a 
first appearance is different. It serves as a venue for 
informing tlie defendant of certain rights, arid 
provides for a determination of tlie conditions for tlie 
defendant's release. At first appearance, a judicial 
officer informs the defendant of the charge 
(providing the defendant witli a copy of the 
complaint), and further informs the defendant that: 

(1) the defendant is not required to say anytliing, 
and tliat anything tlie defendant says may be used 
against liim or her; 

(2) if unrepresented, tliat the defendant has a 
right to counsel, and, if financially unable to afford 
counsel, that counsel will be appointed; and 

(3) the defendant has a riglit to communicate 
witli counsel, family, or friends, and if necessary, 
will be provided reasonable means to do so. 

Fla. R.Crim. P. 3.130; .see getierallyl Wavne R. 
LaFave & Jerold N. Israel. Crintiriol Proceditre P 
l.3(k) (2d ed.19921 Thus, the first appearance 
certainly provides one point at which the right to 
counsel may become affixed. See getieraIly& 
. - .  ~~. - 

enhance the reliability of probable cause l<.Crrrn. P. 3.1 I l ( a )  

determinations in some cases In most cases, 
however, their value would be too slrght to justify 
liolding, as a matter of constitutional principle, that 
these formalities and safeguards designed for trial 
must also be employed in making the Fourth 
Amendment determination of probable cause 

Because of its limited function and its 
nonadversary character, the probable cause 
determination is not a "critical stage" in the 
prosecution that would require appointed counsel. 
The Court has identified as "critical stages" those 

U Chavez contends tliat his last confession was 
improperly coerced tlirougli a deprivation of his right 
to a first court appearance within twenty-four hours 
of arrest. We have lield tliat coercion of this type, if 
properly shown, would be a possible ground for 
suppression of a confession. See *753Keeti v. Slate. 
504 So.2d 396. 399-400 (Fla.19871, disapprvved iti 

part or1 other grounds, Oiseti v. State. 596 So.2d 985, 
990 (Fla.19921. However, where, as here, a defendant 
has been sufficiently advised of his rights, a 
confession that would otherwise be admissible is not 
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subject to suppression merely because the defendant 
was deprived of a prompt first appearance. "[Wlhen a 
defendant has been advised of his rights and makes 
an otherwise voluntary statement, the delay in 
following the strictures of [rule 3.1301 must be shown 
to have induced the confession." Keen. 504 So.2d at 
m s e e  also Joh~isori Ir State, 660 So.2d 648. 660 
(Fla.1995) (observing that a confession may be 
suppressed where it was coerced through deprivation 
of a first court appearance within twenty-four hours); 
Willionis I< Slate. 466 So.2d 1246, 1248 (Fla. 1st 
DCA) (reflecting that no per se rule required 
suppression of confession-whicli was suppressed on 
other grounds-because o l  delay of first appearance 
until thirty hours after arrest), revie111 de r? ied ,m 
So.2d 696 (Fla.1985). 

On this point, the Court's analysis in Ken1 is 
particularly instructive: 

Keen urges three reasons why his statement 
should have been suppressed. First, he claims that 
pursuant to Rule of Criniinal Procedure 3.130, 
which requires an arrested person to be taken 
before a judicial officer within twenty-four liours 
of arrest, any statement made in violation of the 
rule must be suppressed. Keen points out that tlle 
statenient at issue here was made more than 
twenty-four liours after his arrest. While a violation 
of the rule has been shown, we  reject Keen's 
suggestion tliat an otlierwise voluntary statement 
given after twenty-four hours is per se 
inadmissible. We agree with the reasoning 
expressed by tlie First District Court of Appeal in 
Headrick I,, Stare, 366 So.2d 1190 (Fla. 1st DCA 
1978), that each case must be examined upon its 
own facts to determine whether a violation of the 
rule has induced an otherwise voluntary 
confession. Id, at 1191. The court reasoned that 
when a defendant has been advised of his rights 
and makes an otherwise voluntary statement, the 
delay in following tlie striclures of the  rule must be 
sliown to have induced the confession. Id See alro 
Il'illiar~rs v. State. 466 So.Zd 1246 (Fla. 1st DCA), 
review derlied,475 So2d  696 (Fla.1985). Sub 
iudice. Keen was advised on his rights to remain - 
silent and his right to counsel on four separate 
occasions and gave the statement at issue only after 
voluntarily signing a waiver of rights. Absent a 
showing that the delay induced tliis otherwise 
voluntary statement, we find that the trial court 

properly denied Keen's motion to suppress 

Keen's suggestion that our decision in A17dersori 
11. State, 420 So.2d 574 (Fla.19821, mandates that 
liis statement be suppressed is unpersuasive. 
A~ider.ro~i is clearly distinguishable as there the 
evidence presented to this Court showed that 
Anderson had been indicted prior to being taken 
into custody by Florida law enforcement officials 
who drove Anderson by car for four days fiom 
Minnesota back to Florida. The deputies were 
aware that Anderson had no counsel in Minnesota 
and tliat lie desired appointed counsel once 
returned to Florida. Ilolding tliat Anderson's 
statement should have been suppressed, we found 
"significant" the ract that the statement at issue 
came "far after" Anderson should have been 
brought before ajudicial officer "with the attendant 
advice of rights and appointment of counsel." Id at 
576. We also found tliat the record failed to show a 
valid waiver. Id The facts sub judice stand in stark 
contrast Keen was not indicted until after the 
statement was given to the detectives, he was 
advised on four separate occasions of his right to 
remain *754 silent and liis right to counsel, and he 
signed a waiver before giving tlie statement. It 
unequivocally appears from the record that Keen 
knowingly, intelligently and voluntarily waived his 
rights before making tlie statenient. 

Applying the same analysis to tliis record, we 
conclude that the failure to provide Cliavez with a 
first appearance within twenty-four hours after his 
arrest did not compel his confession Here, as in 
Keen, the record reflects that Cliavez was repeatedly 
advised of his Miralida rights, and knowingly, 
intelligently, and voluntarily waived them prior to 
confessing Therefore, the trial court properly denied 
his motion to suppress on that basis Ilowever, the 
question of whether suppiession of Chavez's last 
confession is appropriate as a remedy for the failure 
to provide a prompt probable cause determination 
remains 

1221 Because Chavez was not afforded a probable 
cause determination within forly-eight hours of 
having been taken into police custody, the burden 
shifts to the State to show that the existence of a bona 
fide emergency or other extraordinary circumstance 
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justified the delay; otherwise, a McLatigltli~t violation 
has occurred. See MCL~CLNIIPIII~I~, 500 U.S. at 57. l I I 
S.Ct. 1661. Here, record testimony suggests that the 
police perceived that exigent circumstances existed 
because of their efforts to Locate the missing child, 
who had disappeared under untoward 
 circumstance^.^ However, given the amount of 
time which had transpired between Jimmy's initial 
disappearance and Cliavez's apprehension, those 
circumstances were not as compelling as they might 
otherwise have been had the two events occurred 
more closely in time. 11 is therefore unclear whether 
extraordinary circu~nstances would excuse the 
orficers' failure to obtain n probable cause 
determination witliin forly-eight liours of Cliavez's 
arrest, 

FN32. Estopinan testified tliat, altl~ougli lie 
suspected that Jimmy Ryce was dead, lie 
was not certain of tliat fact when questioning 
Chavez Me testified tliat, just prior to 
Chavez's last confession, "I felt that it was 
time for him to be truthful and tell us what 
really happened to Jimmy, and I went back 
and began to ask liim about Jinimy and 
where Jimmy was located. We wanted to 
find Jimmy" Officer Michael Malott 
testified tliat the detectives were concerned 
tliat Cliavez had provided information 
regarding Jimmy's death: "[Mly concerns 
were that he had made ad~nissions to a crime 
that we had not been able to disprove, and 
my concerns were we warited to continue 
our investigation in hopes of detectives 
looking for or actually finding Jimmy Ryce 
and getting tmthful information " 

Nonetheless, assuming tliat the failure to bring 
Chavez before a magistrate to determine probable 
cause violated the rule articulated in McL.atrglil~~i, we 
conclude that suppression ofliis last confession is not 
an appropriate remedy for the violation On this 
record, the unique circumstances leading to Chavez's 
last confession weigh in favor of admission rather 
than suppression Further, even assuming that 
suppression were appropriate, given the 
overwhelming evidence of Chavez's guilt, the error in 
admitting his last confession would be  harmless. 

The Supreme Court has specifically 
declined to address the issue of whether a 

confession wliicli is voluntary under tlie 
Fifth Amendment must be suppressed where 
a McL.atiglili17 violation has occurred See 
P o I I ~ ~ ~  v. Nevada, 51 1 U.S. 79, 85. 114 
S.Ct. 1280. 128 L.Ed.2d 1 (1994) (declining 
to address the issue); btit cf id. at 89. 114 
S.Ct. 1280 (Thomas, J., joined by Rehnquist, 
C J , dissenting) (reasoning that the 
defendant's statement in tliat case should not 
be suppressed "because the statement was 
not a product of the McL,alrg/~l~tt violation") 

As stated earlier, probable cause to arrest Cliavez in 
connection with the disappearance of Jimmy Ryce 
existed at the time of his appreliension Chavez has 
not *755 demonstrated that either his arrest on 
December 6 or his detention during tlie first forty- 
eiglit hours following the arrest was unlawful. During 
that period of time, Chavez admitted his involvement 
with Jimmy's disappearance; admitted sliooting tlie 
boy; admitted disposing of Jimmy's remains; and 
stated that what he liad done would never have 
liappened liad he not been sexually battered as a boy 
in Cuba. 

During this time, crime scene investigators also had 
noticed the cement-filled planters on the Sclieinhaus 
property, and suspected that they might contain a 
c a d a ~ e r . ~  A "tube of JR water-based lubricant" 
and a blood-stained part of tlie wood floor of the 
horse farm trailer just inside the front door had been 
collected by crime scene technicians and packaged 
for transmittal to serology for processing. Tlie murder 
weapon, containing Chavez's fingerprint, had already 
been recovered. While the particulars of how and 
why Jirnmy died and what was done to his body 
afterwards evolved over this period of time, Chavez's 
involvement as the perpetrator of tlie crimes, and the 
nlotivation he ultimately revealed for committing 
them, did not change significantly liom what 
investigators came to know during the first forty- 
eiglit hours, as compared to what Cliavez disclosed in 
his last confession which occurred very shortly 
thereafter. 

FN34. On December 7, 1995, at 
approximately 1 p.m., four K 9 dogs were 
taken to Uie Scheinhaus property to search 
for Jimmy's remains. Two dogs alerted, 
showing basic interest in the cement planters 
located near the horse stables. Additionally, 
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the medical examiner testified tliat, wlien he 
was on the Scheinhaus property on 
December 8 at about 12 noon, lie thought 
the concrete-filled planters looked 
suspicious, expressing his concerns at that 
time that the planters might contain the 
remains of a body 

I221 A number of courts which liave examined tlie 
rationale of Gmsteirt and McL.ar~gl~/i~~ have 
concluded that the failure to provide a defendant with 
a timely probable cause determination does not 
require suppression of evidence obtained during an 
interrogatiori if sufficient evidence existed at the time 
the individual was first taken into police custody to 
arrest tlie defendant for tlie crime witli wliich he or 
she was subsequently charged. In Ur~ited Stnte.s I,. 
Daniels. 64 F.3d 3 1 1 (7th Cir. 19951, cert dert ied,u 
U.S. 1063. 116 S.Ct. 745. 133 L.Ed.2d 693 (19961, 
the defendant was arrested for bank robbery, and 
arraigned within the forty-eight hour time limit of 
McLa~rgl~lir~ (some forty hours after his arrest), but lie 
argued tliat the police delayed his anaignment so that 
tliey could gatlier more evidence against liim- 
specifically, so they could coriduct another lineup 
while Daniels was still in their custody. The Dariiels 
court disagreed, reasoning that McLa~rgl~lbt 
prohibited delays designed to gatlier "additional 
evidence to justify the arrest." 11 observed tliat the 
lineup was conducted to bolster tlie case against 
Daniels: 

Daniels' argument seems to interpret [McL.a~rgl~lirt ] 
to preclude law enforcement from bolstering its 
case against a defendant while lie awaits his 
Gersfeirt hearing; that is a ludicrous position. 
Gerateirt and its progeny simply prohibit law 
enforcement from detaining a defendant to gather 
evidence to Justify his arrest, wliich is a wholly 
different matter. Probable cause to arrest Daniels 
already existed and tliat is what Ewer's affidavit 
reported. 

Id at 314; see also Peter.rnrl 11 Stute. 653 N.E.2d 
1022. 1015 (Ind.Ct.A~11.1995) (holding that 
interrogation of an arrested suspect does not 
constitute an unreasonable delay where police had 
probable cause For anest); State IJ Cl~aanrart. 343 
N.C. 495. 471 S.E.2d 354. 356 (1996) (holding that 
the interrogation of a defendant about crimes for 
which he has just been arrested is not an 

"unnecessary delay" for purposes "756 of a 
McLarrgI~li~l analysis). As stated in Rinev li State, 
935 P.2d 828. 834-35 (Alaska Ct.A~o.1997): 

If McL.atrgltlin were interpreted in the manner 
Riney suggests [tliat interrogation of an arrested 
suspect would constitute an unreasonable delay 
even where the police already liave probable cause 
for the suspect's arrest], it would lead to an 
un,justifiable disparity in treatment behveen persons 
arrested on warrants and persons a~rested without 
warrants. Under even tlie most expansive 
interpretation of McLa~rgl~lin, persons arrested on 
warrants can be interrogated following their arrest: 
no Ger,steirl hearing is required when a person is 
arrested on a warrant, because the judicial 
determination of probable cause for the arrest has 
already been made. See State w. Vice, 519 N.W.2d 
at 566. Thus, under Riney's reading of McL,atrglili~t, 
the existence or non-existence of an arrest warrant 
would determine whether the police were 
authorized to question someone tliey had just taken 
into custody. Riney suggests no rationale For such a 
rule, and we perceive no convincing rationale for it 
either. So long as the police do not detain a suspect 
for the purpose of gatheling probable cause to 
justify tlie arrest aner tlie fact, questioning an 
arrestee about the crime(s) for which he or she has 
been arrested does not constitute an "unreasonable" 
delay under Ger,sfeirt and McLa~rgI~lirt 

Here, there was probable cause to arrest Cliavez in 
connection witli Jimmy's disappearance at the time he 
was detained, and the defendant, who was given his 
Mira~tda rights four times prior to confessing, also 
signed an affidavit waiving his first ap earance 

PN,, within forty-eight hours of apprehension.- The 
record reflects ample evidence of' Chavez's informed 
waiver of his right to counsel, his knowing waiver of 
the right to first appearance, and his willing 
cooperation with the police officers in tlieir 
investigation of Jimmy's disappearance!m 

FN35. The defense maintained that Chavez 
was taken into custody at 7:35 p.m. on 
December 6. Detective Estopinan testified 
tliat, although Detective Piderman had 
interrupted this discussion with Chavez at 
4:30 p.m. on December 8 with an affidavit 
waiving Chavez's first appearance, because 
Chavez was emotional and talking about 
having been sexually battered by a relative 
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in Cuha, Estopinan decided to let Chavez 
finish talking before they discussed the 
waiver. This occuned at 6:30 p.m., at which 
time Estopinan told Chavez of the right to 
appear before a judge within twenty-four 
hours; that, during this hearing he would he 
advised of any charges against him; that he 
would have a right to meet with his family, 
friends or others he wished to see; and that 
he would he entitled to speak with an 
attorney. Estopinan testified tliat he asked 
Chavez if he would be willing to forego the 
hearing, and Chavez agreed. Cliavez then 
signed {lie waiver of first appearance form at 
6 5 0  p.m. 

I;N36. Some courls have applied a 
"voluntariness" test in determining whether 
a confession must be suppressed in light of a 
McLa~rgltliri violation. See United Stares 11. 
Per ez-Brrsfornante, 963 F.2d 48. 5 1-54 (5th 
Cir.1992); Slare ii T~rclcer. 137 N.J. 259,645 
A.2d 111. 117-19(19941. 

Further, even assuming a Fourth 
Amendment violation occurred due to the failure to 
comply with the McL.atrgltliri rule, the record liere 
reflects that Chavez's confession "was sufficiently an 
act of  free will to purge the primary taint of the 
unlawful invasion." Broi~~ri l i  Illirrois. 422 U.S. 590, 
95 S.Cl. 2254. 45 L.Ed.2d 416 ( 1 9 7 5 1 ~  As we 
stated (in a *757 different context) in 1'oorlree.s 1,. 
S/a/e. 699 So.2d 602. 61 1 (FIa.1997): 

FN37. Other jurisdictions have rejected the 
"voluntariness" test, applying a "fruit of the 
poisonous tree" analysis to determine 
whether a confession obtained during an 
illegal detention must he suppressed. See 
Srate 1) Hlrddle~~ort. 924 S.W.2d 666. 673 
fTenn.19961 (citing Pl'illinnrs 11. Stale, 264 
Ind. 664, 348 N.E.2d 623. 629 (19761, and 
Black 1) Srate, 871 P.2d 35 
fOkla.Crim.App.1994)) 

Several years after B'o11p Srrrr IIC U~rited Srares, 
371 U.S. 471, 83 S.Ct. 407.9 L.Ed.2d441 (1963)1, 
the S u ~ r e m e  Cou1.t clarified the analvsis to he 
undertaken when determining whether evidence 
obtained following an illegal detention must be 
suppressed. See Blaler? IJ. Illirtois. 422 U.S. 590. 95 

S.Ct. 2254. 45 L.Ed.Zd 416 (19751. Tliese factors 
include whether Mirarrda warnings were given, tlie 
temporal proximity of the arrest and confession, 
the presence of intervening circumstances, and, 
particularly, the purpose and flagrancy of officer 
misconduct. Id. at 603-04.95 S.Ct. at 2261-62. The 
voluntariness of the statement is a threshold 
requirement, and tlie burden of showing 
admissibility is on the state. I d ,  see aalro Durtaiear, 
I? Nels York, 442 U.S. 200, 99 S.Ct. 2248, 60 
L.Ed.2d 824 (19791; Sanclrez-l'elasco I,, Stale, 570 
So.2d 908 (FIa.19901, cert. denied.500 U.S. 929, 
I 1  I S.Ct.2045. 1 I4 L.Ed.2d 129 (19911. 

Applying the B,oisn factors, we conclude tliat 
the trial court did not err in denying suppression of 
Cliavez's confession 

Here, Chavez was given Miranda warnings three 
times during the first forty-eight hours of his 
detention, and was informed of those rights a fourth 
time immediately prior to his final confession. 
Chavez gave several incriminating statements during 
this time, with only the very last version of his 
confession being given after forty-eight hours had 
elapsed. Importantly, during the period that Chavez 
was in police custody, there were numerous breaks, 
including hvo separate outings to properties in the 
Redlands. Although Chavez was in the company of 
police officers, the testimony of those who observed 
Chavez, and the photographs depicting him, reflect 
that Chavez was not constrained in any way during 
tliat time. Only hours before giving his final 
confession, after a period of reflection, Chavez 
himself initiated the conversation with Detective 
Estopinan in which lie recounted his sexual abuse in 
Cuha, stating that, hut ibr those experiences, what he 
liad done liere would not have o c c u ~ ~ e d .  These 
numerous periods of rest, outings to the southern part 
of the county, refreshments, and quiet reflection 
weigh significantly in our analysis. 

L.astly, we consider the purpose and flagrancy of the 
official misconduct. Here, as indicated earlier, there 
was probable cause to arrest Cliavez at the time he 
was first detained, and it is clear that Cliavez's 
continued detention was focused on localing his child 
victim, rather than on "gathering additional evidence 
to justify the arrest." McLarreltlirt. 500 U.S. at 56, 
11 1 S.Ct. 1661. While we admonish against, and in 
no way condone, the delay which occurred here in 
obtaining a prompt and impartial probable cause 
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determination, tlie totality of the circumstances 
reflected in this record does not evidence purposeful 
misconduct on the part of the officers motivating that 
delay 

Accordingly, after considering tlie above factors, we 
conclude that Chavez's final confession, even if made 
while Chavez was held in violation of tlie Fourth 
Amendment, was not the product of the unlawful 
detention. Cj Po~sell. 51 1 U.S. at 89. 114 S.Ct. 1280 
(Thomas, J., Joined by Rehnquist, C.I., dissenting) 
(reflecting tliat, had the issue of the propriety of 
suppressing the defendant's statement been reached, 
applying established precedents, tlie statement should 
not he suppressed "because the statement was not a 
product of the McLarigl~lin violation"); Da~k.s i,r 
Stare. 954 P.2d 152 (Oltla.Crini.Aon.1998) (affirming 
Darks' conviction, even though lie was not given a 
probable cause determination within forty-eight 
liours, because he was *758 not "coerced into giving 
evidence lie otlienvise would not give," and liis 
"confession was not a product of an illegal 
detention"). Tlierefore, under the unique 
circumstances of tliis case, the record supports the 
trial court's denial of Chavez's motion to suppress. 

Riglit to Counsel 

126112711281 Cliavez also argues tliat the delay in 
providing him a first appearance within twenty-four 
hours of arrest interfered with liis riglit to counscl, 
which would have attached at first appearance, 
resulting in a deprivation of tliis right. C' Peooles ii 
Stale. 612 So.2d 555,  557 & n. 2 (Fla.19921 
(observing tliat the knowing exploitation of an 
opportunity to confront the accused without counsel 
is as much a breach of the obligation "not to 
circumvent the right to tlie assistance of counsel as is 
the intentional creation of such an opportunity"). 
Under the Florida Constitution, the riglit to counsel 
attaches "at the earliest of the following points: when 
he or she is formally charged with a crime via the 
filing of an indictment or infomiation, or as soon as 
feasible after custodial restraint, or at first 
appearance." fiai~lor. 18. State. 596 So.2d 957. 970 
(Fla.1992) (footnotes omitted). Chavez also argues 
tliat his right to counsel was infringed upon when 
police investigators wrongfully excluded an Assistant 
Public Defender who had not yet been appointed as 
Cliavez's counsel from participation in the 
interrogation process. 

As fully discussed before, here, Cliavez was properly, 
timely and repeatedly informed of his right to 
counsel He knowingly and voluntarily waived that 
right, and the record does not support a conclusion 
that the delay in his first appearance induced that 
waiver. Further, as this Court has previously held, it 
was not error for tlie police to exclude an Assistant 
Public Defender who had not yet been appointed as 
Chavez's counsel See &el, 1, State. 529 So.2d 
1083. 1085 (Fla.19881 (finding no due process 
violation where the police denied a public defender 
access to the defendant when the public defender 
voluntarily went to the jail after liear~ng about the 
defendant's arrest to see if the defendant needed a 
lawyer); c j  also S~rrrth 1,. State. 699 So.Zd 629 
(Fla.1997) (ohservin~, in a case where the defendant 
tried to suppress h k  confession ohtatned after an 
assistant public defender had volunteered and been 
appointed to represent the defendant tliat "[tlhe mere 
appointnient of an attorney at the attorney's request is 
not enough to invoke tlie right [to coutisel]; the 
accused must invoke tlie right ") Therefore, tlie trial 
court did not err in failing to suppress Cliavez's 
confession based upon a claimed violation of the 
right to counsel for tliis reason 

Media Coverage 

As his next claim, Cliavez asserts that the 
trial court deprived him of the riglit to a fair trial 
when, upon change of venue from Dade County to 
Orange County, it reversed its earlier ruling 
prohibiting photography of jurors in the courtroom 
Florida Rule ol' Judicial Adtiiinislralion 2.170 
(Standards of Conduct and Technology Governing 
Electronic Media and Still Photography Coverage of 
.Judicial Proceedings) expressly autliorizes the use of 
video and still cameras in the courtroom, and 
provides, in subdivision (if, that "[rleview of an order 
excluding the electronic media from access to any 
proceeding, excluding coverage of a particular 
participant, or liparr any other rrratte~a arisitrg rtrrder. 
tlrere .starrdards shall he pursuant to Florida Rule or' 
Appellate Procedure 9.100(dl." (Enipliasis supplied.) 
As occurred on two occasions here, when 
determining whether media access will he restricted, 
the court must provide notice and an opportunity for 
the media to be heard. See WFTK Iric. v. State. 704 
So.2d 188, 190 (Fla. 4th DCA 19971. This hearing 
enables the court to determine *759 whether there is 
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an cvidentiary basis to conclude that the effect of 
cameras on the proceeding would be qualitatively 
different on the participants from the effect persons 
ordinarily experience in the presence of cameras, or 
whether that effect would be qualitatively different 
from the result of' coverage by other types of media. 
See Stnte ir Palrrr Beach Neii'spnpers. 395 So.2d 544 
(FIa.1981); State v. G~.een. 395 So.2d 532 (Fla. 1981); 
Irr re Petitiorz o f  Post-Nel~ls~eeek Stations. Floridn, 
Irzc.. 370 So.2d 764 (FIa.1979); Floridn Tirrres-Uriiorr 
11. State, 747 So.2d 1030. 1032 (Fla. 1st DCA 19991. 

111 Port-Nel~~,sieeek Statiorzs, this Court 
considered a petition to cliange Canon 3A(7) of the 
Code of Judicial Conduct to allow the electronic 
media access to Florida's courtrooms. See 
Petition of  Post-Nel~tstseeh- Stotiorrs. 370 So.2d at 
765. One of the arguments considered by the Court 
involved tlie psycliological impact on courtroom 
participants; in particular, tlie expressed concern that 
"jurors [would] eitlier be distracted from 
concentrating on tlie evidence and the issues to be 
decided by tlieni or, because o l  tlieir identification 
witli the proceedings, they [would] fear for tlieir 
persorlal safety, be subjected to influence by 
members of the public, or attempt to conform their 
verdict to community opinion." Id. at 775. The 
Supreme Court addressed these "concerns tliat any 
fair minded person would share because they would, 
certainly in combination, be antithetical to a fair 
trial," stating: 

The fact remains, however, that the assertions are 
but assumptions unsupported by any evidence. No 
respondent has been able to point to any instance 
during the pilot program period wlicrc tliese fears 
were substantiated. Such evidence as exists would 
appear to refute the assumptions. 

Id at 775-76. The trial court's exercise 01 discretion 
in deciding whether to prohibit media coverage of a 
particular trial participant is based upon tlie following 
standard: 

The presiding judge may exclude electronic media 
coverage of a particular pkdrticipant ollly upon a 
finding that such coverage will have a substantial 
effect upon the particular individual which would 
be qualitatively different from the effect on 
members of the public in general and such effect 
will be qualitatively different from coverage by 
other types of media 

Id at 779. In the context ofjury selection, however, it 
would not "be necessary to show particularized 
concern on the part of each prospective juror in order 
to ~reclude cameras from ohotoera~hine the entire - .  - 
venire." Tirzres Ptrhli.shbre Co. i .  State. 632 So.2d 
1072. 1075 (Fla. 4th DCA 19941; accord 9otbearrr 
Telei~isiorz Coro. Ir State. 723 So.2d 275,280 (Fla. 3d 
DCA 1998) (Cope, I., dissenting) (observing, in the 
dissenting o~ in ion  later adonted bv the court on - .  
rehearing en banc, that "[wlhere, as here, the concern 
about unsolicited contact witli jurors is applicable to 
tlie entire group of potential, and actual, jurors, the 
jurors can be treated as a group, witliout a juror-by- 
juror inquiry") 

In making its ruling here, the court relied upon the - - 
original "anel decision in~rrrzbenm ~e1evisio;z Cow. 
I ,  Florirja. 723 So.2d 2 7 5 T a .  3d DCA), & 
barrc eronted, md at 280 (Fla 3d DCA 1998), rei~ieiv 
denied,740 So.2d 529 (Fla.1999) In that highly 
controversial case, two television stations challenged - 
an order prohibiting them from publishing jurors' 
names and addresses and videotaping them On 
appeal, the broadcasters conceded that the court 
could forbid publication of names and addresses, but 
argued that they could not be prevented from 
photographing the jurors. Tlie court initially upheld 
the prohibition against publication of names and 
addresses, but quashed the prohibition on "760 video 
pliotography, holding tliat the court's concern that 
jurors could be identified from a broadcast and 
subjected to unsolicited contact from members of the 
public did not justify tlie order. On rehearing en banc, 
in a decision publlslied just prior to Cliavez's Sperzcer 
hearing, the district court adopted the dissenting view 
which had been in the earlier decision before a panel 
of the court, concluding tliat the court's expressed 
interest in insulating jurors from undue influence 
supported its prohibition against videotaping jurors' 
faces. Such order could not, however, act as an 
unconstitutional prior restraint by precluding the 
broadcasting of any juror information revealed in 
open court 

U Had the trial judge been prescient, he would not 
have abused his discretion in continuing the order 
prohibiting the jurors' faces from being 
photographed However, Chavez has not shown that 
the judge abused his discretion in failing to do so. No 
court has lield that it is per se reversible enor to allow 
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the jurors' faces to be photographed in a controversial 
criminal trial. It is ultimately the fairness of the 
proceedings which determines the appropriateness of 
limitations on media access 

I-Iere, the prospective jurors were advised by the trial 
court that cameras would be allowed in the 
proceedings, and were asked, as a group, whether any 
of  them had concerns about tliat The hvo prospective 
jurors who did express reservations regarding media 
coverage were removed for cause, and did not serve 
on Cliavez's jury The record does not reflect that 
Chavez sought review of the trial court's ruling wliich 
permitted sucli coverage, as he was entitled to do, 
even though defense counsel consistently maintained 
tliat the trial court had the autliority to continue to 
lirnit media access as it had originally ordered 

Further; the trial court advised defense counsel tliat it 
was well aware of his position with respect to 
photographing the jurors, and said that the court 
would "readdress this issue i f  it's warranted in the 
future. So if the issues change and you need to bring 
something to the Court's attention, please notify the 
Court." To minimize disruption in tlie courtroom, the 
trial court assigned the jurors identification numbers 
to be used instead of their names, and required that 
the "still photographer, if there is one going to be in 
court during the proceedings, will liave to remain 
seated in one seat throughout the course of the 
proceedings while tlie,jurors are in the courtroom," in 
accordance with tlie Rules of Judicial Administration, 
Considering all these circumstances, the order 
allowing ,jurors to he photographed and tlie denial of 
Chavez's request to conduct individual voir dire of 
jurors not expressing concerns about the presence of 
cameras did not impair the fundamental fairness of 
Cliavez's trial. 

Adniission of Mattress 

Cliavez maintains that the trial court 
reversibly erred in admitting, over timely objection, a 
mattress (found in the trailer at the horse farm) which 
was stained with blood stipulated to belong to neither 
Chavez nor Jimmy Ryce. Chavez asserts tliat, even if 
the mattress had any probative value, it was clearly 
outweighed by the prejudicial impact. Sees 90.403. 
Fla.. (1995) ("Relevant evidence is inadmissible 
if its probative value is substantially outweighed by 
the danger of unfair prejudice, confusion of the 

issues, misleading the jury, or needless presentation 
of cumulative evidence "). 

As we obsewed in Goodit~in ic Stale. 751 
So.2d 537. 540 (Fla.19991 (citing Cl~aprirar~ 1,. 
California. 386 U.S. 18. 87 S.Ct. 824. 17 L.Ed.2d 
705 11967)), the harmless error analysis adopted in 
Cl1apniar1*76l"requires appellate courts to first 
consider tlie nature of the error complained of and 
then tlie effect this error had on the triers of fact." 
The "OR-quoted standard" of appellate review (in the 
context of alleged improper prosecutorial conduct) 
requires reversal where it is "completely impossible 
... to say that the State has demonstrated, beyond a 
reasonable doubt" that the error complained of "did 
not contribute to" the defendant's conviction. Id 
(quoting Cliaos~rrtl, 386 U.S. at 26, 87 S.C1. 8241 
Under section 90.403. Florida Statutes (19951, 
relevant evidence is inadmissible if its aobative 
value is substantially outweighed by tlie danger of 
unfair prejudice, confusion of issues, or potential to 
mislead the jury These competing values must be 
weighed in determining admissibility See 
McClarn. 525 So.2d 420.422-23 (Fla.1988) 

Here, Chavez objected to admission of the mattress, 
which was stipulated to be unrelated to this case. The 
State argued, principally, that it was being offered to 
show, contrary to the defense theory of the case, that 
the interrogating ofticers did not "force-feed" Chavez 
the elements of his confession during questioning 
The State reasoned tliat, because tlie police knew 
about tlie bloody mattress at the time of Chavez's 
interrogation, had they been supplying Chavez with 
the details of his confession, the mattress would 
logically liave been included as an element of the 
factual narrative. TIie trial court, agreeing that the 
mattress was relevant, permitted its introduction into 
evidence, providing the cautionary instruction that 
the mattress was not related to this case, and that 
neither Chavez nor Jimmy Ryce was the source of the 
blood stain 

The discovery by authorities of the obviously bloody 
mattress in the trailer during the time that Cliavez 
was being questioned, and its subsequent testing, 
were logically relevant to disprove Chavez's 
contention that the officers who interrogated him had 
suggested all the elements of his detailed confession 
The blood on the mattress was apparent, and, 
although it had not been forensically checked while 
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Cliavez was being questioned, had the officers been 
prompting Cliavez, as he claims, it would have been 
logical to have asked about the mattress. Further, the 
fact that the mattress was tested is relevant to 
Chavez's claim that the police failed to investigate his 
lead when he told tllem that Ed was the real killer 
For this limited purpose, liowever, it would have 
been sufficient to admit into evidence testimony 
regarding the mattress and photographs of the 
mattress as it appeared at the crime scene, rather than 
the mattress itself 

Here, defense counsel argued that the bloody 
mattress raised the spectre that Cliavez had murdered 
an additional person otlier tlian tlie victim in this 
case However, that conclusion does not logically 
flow from the facts as adduced at trial. By his own 
confession, Chavez does not appear to have been 
familiar with the interior of the trailer' wliere Jimmy 
was murdered. Chavez said tliat he had to look 
around for something to use as a lubricant, and test it 
to see if it b ~ r n e d . ~  Further, his victim was shot 
while trying to escape; he was not stabbed to death, 
nor does the record reflect tlie extensive presence of 
blood There is absolutely no suggestion in the record 
tliat Chavez killed anyone other tlian Jimmy. 

FN38. Chavez had stated in his confession - 
that, in sexually assaulting Jimmy, he had 
used a tube of lubricant containing blue 
lettering on it whicli lie bad found in the 
liorse farm trailer. A bottle of water-based 
lubricant was recovered from tlie horse farm 
trailer and received into evidence without 
objection as State's Exhibit 139 

*762 However, even assuming that the court erred in 
allowing the mattress itself to be admitted (because 
the prejudicial effect potentially outweighed the 
probative value), such error was harmless Given the 
overwlielming evidence of Cliavez's guilt, on this 
record, there is no possibility tliat admission of the 
matttess contributed to tlie outcome of the 
proceedings. See Black~eood I,. State, 777 So.2d 399, 
408 (Fia.20001, cerl denied,534 U.S. 884, 122 S.Ct. 
192. 151 L.Ed.2d 135 (2001); SIare r i  DiGrlilio. 491 
So.2d 1129. 1139 (Fla.1986). 

Corpus Delicti for Sexual Battery 

Chavez next claims that the trial court erred 

in denying his motion for judgment of acquittal as to 
the capital sexual battery charge because the State 
failed to prove the corpus delicti of the crime. The 
phrase "corpus delicti" refers to proof independent of 
a confession that the crime was in fact committed 
See Sclr~sab li Slate. 636 So.2d 3, 6 (Fla.1994). Here, 
as in Sclr~vab, we find this assertion unpersuasive. 

[391140114111421 In Sclrwab, the defendant had 
moved for judgment of acquittal on tlie murder, 
sexual battery, and kidnapping charges against him, 
arguing that the State had failed to prove the corpus 
delicti of those crimes independent of his statements 
On appeal, Scliwab argued tliat the trial court erred in 
denying those motions in rejecting this argument, the 
Court articulated tlie general principles which govern 
a corpus delicti analysis: 

The general order of proof is to show that a 
crime has been committed and then tliat the 
defendant committed it. Spafrislr 11. Slate, 45 So.2d 
753 (Fla.1950); see Slate r i  Alleri. 335 So.2d 823 
(Fla.1976). "But in many cases the two elements 
are so intiniately connected that tlie proof of the 
corpus delicti and the guilty agency are shown at 
the same time." Sparrisl~, 45 So.7-d at 754. Thus, the 
"evidence which tends to prove one may also tend 
to prove the other, so that the existence of the 
crime and the guilt of the defendant may stand 
together and inseparable on one foundation of' 
circumstantial evidence." Gloss I? Stale, 96 Fla. 
768. 780-81. 119 So. 380, 384 (1928). A 
defendant's confession or statement "may be 
considered in connection with the otlier evidence," 
but "the co~ptrr  delicli cannot rest upon the 
confession or admission alone." Id. at 781. 119 So. 
at384. Before a confession or statement may be 
admitted, there must be prima facie proof tending 
to show the crime was committed. F r a z i e ~  I,, Slate, 
107 So..?d I6 [Fla.1958); Cross, see Fa r i~ms  v. 
Slate, 569 So.2d 425 (Fla.1990); Basselt t r  Slate, 
449 So.2d 803 (Fla.1984b Additionally, by the end 
of trial the corpus delicti must be proved beyond a 
reasonable doubt. Cross 

636 So.2d at 6. In applying these principles to the 
facts in Schrvab, we stated: 

The state's proof met these standards The 
medical examiner testified that the victim died 
from manual asahvxiation, most probably by 
strangling or smothering. The victim's nude body 
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and tlie clothes that had been cut off him were 
found concealed in a footlocker in a remote 
location. C j  Stano 11. Slate, 473 So.2d 1282 
(FIa.19851, cert  de11ied474 U.S. 1093. 106 S.Ct. 
869. 88 L.Ed.2d 907 (1986). A wad of tape also 
found in the footlocker yielded a fingerprint 
identified as Scliwab's. Witnesses testified tliat 
Schwab rented and returned the U-haul truck. 
Although the victim may have gone willingly with 
Schwab initially, the conclusion that at some point 
he was held against his will is inescapable Cf 
Sochor ii Slate. 619 So.?d 285 (Fla.1, cell 
de11ied,510 U.S. 1025. 114 S.Ct. 638. I26 L.Ed.2d 
596 (1993); Bedro~d v State. 589 So.2d 245 
(Fla.1991), cerl rierlied,503 U.S. 1009. I I? S.Ct. 
1773. 1 I8 L.Ed.Zd 432 (1992). The details in *763 
Scliwab's statements correspond well witli the 
physical evidence. Therefore, we hold that tlie state 
submitted sufficient proof of the corpus delicti to 
admit Schwab's admissions tliat lie kidnapped and 
raped the victim. Moreover, all o l  tlic evidence 
proved beyond a reasonable doubt the corpus 
delicti of each of the charged crimes and that 
Schwab conimitted tliem. 

reason for Jimmy Ryce to be alone with the 
defendant in a remote area of Dade County in a small 
trailer. There was no evidence that a ransom demand 
was ever made." 

Jimmy's remains showed, significantly, that his pants 
were still unzipped. He was also otherwise partially 
unclothed, having one shoe off, and a sock missing, 
Further suggesting that lie bad, a t  some point, been 
disrobed. A tube of lubricant matching the 
description Chavez gave in his final confession was 
recovered from the trailer where tlie victim died and 
admitted into evidence, providing additional 
conoboration of the details of Chavez's confession 
regarding the sexual battery 

On these Facts, the trial court did not err in 
concluding tliat tlie State had submitted sufficient 
proof of the corpus delicti to admit into evidence 
Chavez's admissions that he had sexually assaulted 
tlie victim The evidence proved beyond a reasonable 
doubt the corpus delicti of the sexual battery charge, 
and that Cliavez committed it 

Cumulative Photos 
The Schtrtub analvsis is instructive in this case I-Iere. 
as in Sch~vab, tlie details in Cliavez's confession 
"correspond well witli the physical evidence." The 
victim-a little boy-had disappeared months before his 
body was found, at a time when he had been expected 
to return home directly from school (suggesting tliat 
lie was taken by an adult by Corce). Tlie Scheinhaus 
property where Cliavez lived wns in the same general 
vicinity from which the little boy had disappeared. 
Mrs. Scheinhaus found a handgun which had been 
stolen from her in Chavez's trailer at tlie same time 
that she discovered the victim's book bag there. Both 
the gun and the book bag were found to have 
Chavez's prints on tliem, and tlie gun was positively 
identified as the murder weapon- From these facts, as 
in Schwab, "the conclusion that at some point [the 
child victim1 was held against his will is - 
inescapable." 

The little boy, who died almost instantly from a 
gunshot wound, bled on tlie threshold 01 the horse 
farm trailer (which was situated in a remote location), 
suggesting that the murderer had stopped him as he 
tried to escape. As observed by the trial court here in 
making its ruling, "[tlhe state established that the 
victim didn't know the defendant, and there was no 

Cliavez claims that the trial court erred in 
admitting, over defense objection, cumulative 
gruesomc photographs depicting the victim's remains. 
As stated by tlie Court in Heiidersoii v. Stare. 463 
So.2d 196. 200 (Fla.19851, "[t]liose wliose work 
products are murdered human beings should expect 
to be confronted by photographs of their 
accomplishments." Here, the medical examiner 
testified tliat the pliotographs showing injury to the 
organs, and specifically to the heart, were not 
 cumulative.^ The doctor also explained the 
difference behveen Exhibits 22 and 29, refuting tlie 
suggestion that these pliotographs were cumulative. 
Thus, the record supports admission of the 
pliotographs as relevant and not cumulative. 

T.N39. The medical examiner testified: 

Well, first of all, tliere are no photographs 
duplicative of 22 and there are no 
pliotographs duplicative of 24. In terms of 
21, 1 can see some of the injuries in 24 as 
shown in 21; however, it's out of sequence 
in terms of my explanation that I've 
aligned in these slides. So it would be 

0 2008 Thomson/West. No  Claim to Orig. U.S. Govt. Works. 



832 So.2d 730 
832 So 2d 730,27 Fla. L Weekly S991 

Page 34 

(Cite as: 832 So.2d 7.30) 

kind of out of sequence to take that out 
It's also a much further distance as shown 
in 24. 

"764 In tlie Course of Kidnapping Aggravator 

The trial court liere denied Cliavez's requested 
instruction on "doubling" Cliavez asserts that the 
jury based its conviction for first-degree murder on 
the felony murder tlieory with kidnapping as the 
underlying felony; therefore, the penalty phase 
instruction regarding kidnapping allowed the jury to 
improperly "double" tlie same aspect of the crime 
Additionally, Chavez maintains that the trial court 
erred in finding the "in the course of a kidnapping" 
aggravator in tliis cese. 

Ilere, Chavez was charged in the indictment with the 
offense of kidnapping Jimmy Ryce As provided in 
section 787.Olfl)(a)f2)-(3). Florrda Statutes (1995), 
"[tlhe term 'kidnapping' means forcibly, secretly, or 
by threat confining, abducting, or imprisoning 
another person against lier or his will and witliout 
lawful authority, with intent to .. [c]ommit or 
facilitate commission of any felony," or to "[ilnflict 
bodily harm upon or terrorize the victim or another 
person" Further, under section 787.01(1)(b), 
"[clonfinement of a child under the age of 13 is 
against his will within the meaning of this subsection 
if such confinement is without the consent of his 
parent or legal guardian " 

In Parsor? I? Stale, 426 So.2d 963. 965 (Fla.19831, 
this Court adopted the test enunciated in 
BUFFS. 219 Kan. 203. 547 P.2d 720. 731 (19761, 
whereby, to sustain a conviction for kidnapping, the 
confinement (a) must not be slight, inconsequential 
and merely incidental to tlie other crime; (b) must not 
be of the kind inherent in the nature of the crime; and 
(c) must have some significance independent of the 
other crime in that it rnakes the other crime 
substantially easier of commission or substantially 
lessens the risk of detection. In Faison, applying that 
test, the Court held that the defendant's act of moving 
one victim to the rear of an office and another victim 
from the kitchen to the bedroom was sufficient for a 
kidnapping conviction. 

Here, tlie cliild victim was taken by an adult stranger 
at gunpoint to a remote trailer where his blood stains 
were later found. This conduct was obviously 

intended to facilitate the subsequent sexual battery, 
which could not have been so easily effected where 
Jimmy was abducted. Applying a Fai~ar t  analysis, the 
jury could properly conclude that these facts were 
sufficient to support a kidnapping conviction. See 
alro Fmproon v. State, 533 So.2d 763. 764 
(Fla.1988) (recognizing tliat evidence that the victim 
was confined to make another crime substantially 
easier to commit is sufficient to support a kidnapping 
charge). Further, this Court's precedent has already 
resolved the "doubling" argument contrary to 
Chavez's position. See H~rdsofi IJ. Slate, 708 So.2d 
256. 262 (Fla.19981 (rejecting an argument that tlie 
"murder in the course o i  a felony" aggravator is an 
invalid automatic aggravator). 

Avoiding Arrest Aggravator 

Chavez argues that his death sentence should be 
reversed because the trial court erred in considering, 
and in instructing the jury that it could consider, as an 
aggravating factor tliat the murder was committed for 
the purpose of avoiding lawful arrest The trial court, 
in its sentencing order, stated the following: 

The totality of the circumstances of this case 
would suggest that the sole or dominant motive for 
the murder of Samuel James Ryce was tlie 
elimination of this witness. The defendant stated in 
his confession that while he intended to release tlie 
victim in a remote area of the counly lie was unable 
to do so because a helicopter was conducting a 
search of the area. The defendant stated tha the  
believed that if lie released *765 the victim at this 
time he would be caught. The defendant shot and 
murdered the victim when he attempted to escape 
from the trailer where he was being held captive. 
The evidence in tliis case clearly established that 
the defendant's sole ~notive for the murder for the 
victirn was to eliminate tlie only witness of tlie 
kidnaping and sexual battery 

The Court finds that this aggravating 
circumstance has been proven beyond a reasonable 
doubt. 

The correctness of the trial court's legal conclusion 
was confimied not only by evidence establishing the 
circumstances of the victim's death, but by Chavez's 
own transcribed statement, in which he explained, "It 
was the only way that I had in order to avoid-to 
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prevent him from going out." Being amply supported 
by tlie record, the trial court's finding that the "avoid 
arrest" aggravator was established on these facts was 
not error. 

Heinous, Atrocious or Cruel Aggravator 

Next, Chavez claims that his deatli sentence 
should be reversed because tlie trial court erred in 
giving the "heinous, atrocious, or cruel" aggravator 
("HAC") instruction. Here, the trial court found: 

Tlie evidence in this case establislied that the 
victim, Samuel James Ryce, was abducted at 
gunpoint by tlie deFendant The defendant 
approached the victim witli a gun in his hand and 
asked him if he wanted to die The victim became 
frightened and answered no and was then ordered 
by tlie defendant to get into his truck The 
defendant then drove his vehicle to a trailer in a 
remote area of the county where lie sexually 
battered Samuel James Ryce. After comrnittin~ the 
sexual battery the defendant drove tlie victim to 
other locations before lie finally returned the victim 
to the trailer During this period of time tlie victim 
on at least two (2) occasions asked the defendant if 
he was going to he killed The defendant, Juan 
Carlos Chavez, never told Samuel James Ryce that 
he was not going to die nor did lie take any action 
to alleviate tlie victim's fear of death In fact, the 
evidence revealed that the defendant played 'mind 
games' with the victim by asking liim what he 
thought the defendant could do with him. The 
defendant also stated tliat througliout this period of 
time the victim was constantly sobbing 

"For tlie purpose of this aggravator a common 
sense inference as to the victim's mental slate may 
be inferred from the circumstances." Si~ra/,iord, 533 
So.2d at 277.m The victini was held captive by 
the defendant for over 3 112 hours before lie was 
killed. Based upon tlie evidence, there can be no 
doubt that Samuel James Ryce lived every minute 
of his last few hours of his life witli the fear of 
death. This fear and emotional strain was willfully 
inflicted on this victim by the defendant and was 
unnecessarily torturous in nature. 

FN4O.Slvafford I,, Slate, 533 So.2d 270 
fFla.1988). 

As this Court stated in S~enflur~i, 533 So.2d at 277 
(additional citations omitted): 

In numerous cases the Court has held that this 
aggravating factor could be supported by evidence 
of actions of the offender preceding the actual 
killing, including forcible abduction, transportation 
away from possible sources of assistance and 
detection, and sexual abuse. In Parker v. Slate. 476 
So.2d 134. 139 (Fla.1985), we quoted the statement 
in -1, cerl 
derlied,459 U.S. 882. 103 S.Ct. 182. 74 L.Ed.2d 
148 (19871, that "fear and emotional strain 
preceding a victim's almost instantaneous deatli 
may be considered as contributing lo the heinous 
nature o l  the capital felony." Moreover, the 
victim's mental state may *766 be evaluated for 
purposes of such dele~mination in accordance witli 
a common-sense inference from the circumstances. 
Presto11 11. State. 444 So.?d 939. 946 (Fla.1984) 
("victim nrzrrr have felt ter~or and fear as tliese 
events unfolded") (emphasis added)., 

Here, as in Sl~~aflord, factors based on events 
preceding the shooting-abduction, fear, mental 
anguish, and sexual abuse-support the trial court's 
finding of WAC. 

Diminishment of Jury's Role in Sentencing 

Chavez argues tliat tlie prosecutor improperly 
dimiriislied the jury's role in making a sentencing 
recommendation during both voir dire and the 
penally phase of the trial 1-lowever, during voir 
dire, when a juror suggested that the advisory 
recommendation "[took] a burden off" liim, the trial 
court immediately, and properly, informed the jury 
that it would give great weiglit to any advisory 
sentence recommended 

FN41. During voir dire questioning, the 
following exchange occurred: 

MR. BAND: Well, I'm not sure tliat I 
follow tliat. In a sense, you are correct. 
Ultimately, the Judge makes the decision. 
And as he has told you, lie gives the jury's 
recommendation great weight. He looks to 
thejury for advice. You sit as an advisory 
board to the Court, if you will. Does that-I 
kind of get the drifl, I guess, that that 
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produces on you or places upon you some 
hurden you feel unconifortahle with? 

JUROR 991: No, just the opposite. I feel 
like it takes the burden off of me, because 
ultimately- 

FN42. During closing argument of the - 
penalty phase, the prosecutor stated: 

Remember, again, you are not asked to 
pass sentence That is solely the burden o i  
tlie Court, and this Court alone The Court 
will weigh your recommendation- 

F-N43. The trial court advised the panel: 

Ladies and gentlemen, 1 just want you to 
understand that whatever recommendation 
you make, I give great weight to that 
recommendation And I must underline 
"great weight." So it's not a situation 
where you can sit here as jurors and say, 
well, it doesn't matter what we do, 
because it's going to be tlie judge making 
the decision 

On this record, viewing the totality of the 
circumstances (including the trial court's curative 
instruction), the jury's role in sentencing was not 
impermissibly diminished. It was told that its 
recotnmendation would he advisory, and given great 
weight. This correctly states the law in Florida. See 
ge~lerally Grossnrmi 1,. Stale. 525 So.2d 833. 839-40 
(FIa. 1988). 

Proportionality and Remaining Claims 

LQJ Consistent with our mandate, we have conducted 
a proportionality review in this case, and determined 
that, here, the death penalty is appropriate and 
proportional M ~ f  i r e  I S t~ le ,  698 So.2d 817. 
823 (Fla.1997) (holding death sentence 
proportional*767 for kidnapping and murder of a six- 
year-old child committed concurrently with the 
kidnapping, attempted murder, and sexual battery of 
her eight-year-old sister, where CCP and committed- 
to-avoid-arrest aggravators were proven); 
636 So.2d at 7 (holding death sentence proportional 
for kidnapping, murder, and sexual battery of a 

thirteen-year-old boy, where prior conviction of 
violent felony, felony murder and HAC were 
proven); Car~oN 11. State. 636 So.2d 13 16 (Fla. 19942 
(holding death sentence proportional for strangulation 
murder and sexual battery of cliild victim). We re'ect 
without discussion Chavez's remaining claims. b 
On rehearing, Chavez has asserted that Florida's 
capital sentencing scheme violates the United States 
Constitution under the holding of Ririn 11. Arizo~ia~ 
536 U.S. 584. 122 S.Ct. 2428. 153 L.Ed.2d 556 
QQ!Zl This Court addressed a similar contention in 
Bottosor~ 1,. A4oor.e. 833 So.2d 693 (FIa.2002), and 
K ~ I I P  V. Moore, 831 So.2d 143 (20021, and denied 
relief. We find that Chavez is likewise not entitled to 
relid on this claim. 

FN44. The trial court found the following - 
aggravators: (1) that a capital felony was 
committed while the defendant was engaged 
in the commission of or in an attempt to 
commit or escape after committing the crime 
of kidnapping; (2) Uiat a capital felony was 
committed for the purpose of avoiding or 
preventing a lawful arrest; (3) that the 
capital felony was especially heinous, 
atrocious or cruel. The trial court found the 
following statutory mitigators, according 
them the weight indicated: (1) tlie 
defendant's family background and good 
family relationship (some weight); (2) the 
defendant's political and economic 
background (little weigllt); (3) the 
defendant's good work record and ability to 
work and earn a living (some weight); and 
(4) the defendant's ability to establish and 
maintain positive and helping relationships 
(some weight) The trial court also found the 
following nonstatutory mitigators, according 
them the weight indicated: (1) the 
defendant's good jail conduct and courtroom 
demeanor (very little weight) and (2) the 
defendant's lack of a prior history of 
violence (some weight) AAer delineating 
these factors, the trial court stated: 

This Court finds that the quality of  the 
aggravating factors in this case greatly 
outweigh the mitigating circumstances. 
The strength of the aggravating 
circumstances in this case are so 
overwhelming that they make the 

O 2008 ThomsonNest No Claim to Orig US.  Govt Works 



832So2d730  
832 So.2d 730,27 Fla L. Weekly S991 
(Cite as: 8.32 So.2d 730) 

mitigating circumstances appear 
insignificant by comparison. 

FN45. These are: (1) The death oenaltv is 
unconstitutional See 'pel mlsort v. ~ m t e ,  > I  7 
So.2d 639. 641 (FIa.19821 ("The death 
penalty in Florida as prescribed in section 
921.141. Florida Statutes (1977), bas been 
upheld reueatedlv against arguments that it , - - 
cbnstitut& cruel and unusual punishment or 
violates the constitutional guarantees of 
equal protection and due process."). (2) 
Section 921.141(71, Florida Statutes (1995) 
(permitting victim impact evidence in a 
capital sentencing proceeding) is 
unconstitutional. See Pal- 
501 U.S. 808, 823. 1 1 1  S.Ct. 2597, 115 
L.Ed.2d 720 (1991) (finding that victim 
impact evidence is not offered to encourage 
a comparison of victims but lo "show 
instead each victim's 'uniqueness as an 
individual human being,' whatever the jury 
might think the loss to the community 
r e d t i n g  from his death might be."); Bll,rlJ 

(rejecting challenges to the victim-impact 
statute based upon claims that it violates the 
prohibition against ex post facto laws, 
improperly regulates practice and procedure, 
allows admission of irrelevant evidence 
which does not pertain to any aggravator 01 

mitigator, and violates equal protection 
because it may encourage the jury to give 
different weigl~t to the value of different 
victims' lives); see ge~~erally II'ir~doilr I,. 

StuIe, 656 So.2d 432. 438 (FIa.1995) 
(reflecting that "[Uiis] evidence must be 
limited to that which is relevant as specified 
in section 92 1.14 1(7)"), cmt detried,m 
U.S. 1012, 116 S.Ct. 571. 133 L.Ed.2d 495 
m. 

CONCLUSION 

In summary, we affirm Cliavez's first-degree murder 
conviction and sentence of death. We also affirm 
Chavez's convictions and sentences for kidnapping 
and sexual battery. 

It is so ordered. 

WELLS, LEWIS, and QUWCE, Jl., and I-IARDING, -- 
Senior Justice, concur. 
ANSTEAD, C.J., concurs in result only as to 
conviction, and concurs as to sentence. 
2&&& and I'ARIENTE, JJ., concur in result only. 
FIa.,2002. 
Chavez v. State 
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review, permitting District Court of Appeal to review 
order. 

District Court of Appeal of Florida,Fourlli District 1Z1 Criminal Law 110 -633.16 
WFTV, INC., dh/a  Palm Beach Newspapers, Inc , 
Scripps Howard Broadcasting Company (WPTV - 110 Criminal Law 

Channel 5). and Tile Associated Press, Petitioners, 1]OXX Trial 
\I i iOXX(B1 Course and Conduct of Trial in 

STATE of Florida and James Clyde Baber 111, General 
Respondents. 
No. 97-3537. 

Dec. 24, 1997 
Rehearing Denied Feb. 6, 1998. 

Various electronic and print media organizations 
petitioned for review of r ~ r o  spo~~teorder of tlie 
Circuit Court, Palm Beacli County, Edward A. 
Garrison, J., whicli prohibited video and still camera 
operators from photographing prospective or sealed 
jurors in courtroom during criminal trial. The District 
Court of Appeal, Gross, J., held that trial court's 
failure to hold properly noticed evidentiary hearing 
and to make findings that media coverage would 
]lave a substantial effect upon jurors was error. 

Petition grnnted; order quashed 

Farmer, I ,  filed a dissenting opinion. 

West Headnotes 

U Criminal Law 110 -11.34.26 

110 Criminal Law 
I I OXXlV Review 

1 IOXXIV(L) Scope of Review in General 
I IOXXIV(L)3 Questions Considered in 

- -.. -. .~. 

1 lOk633.16 k. Cameras, Recording 
Devices, Sketches, and Drawings. Most Cited Cases 

(Formerly I IOk633(1)) 
In exercising discretion accorded under court rule 
governing trial court's control over electronic media 
and still photography coverage of a trial court 
proceeding, presiding judge may exclude electronic 
media coverage of a particular participant only upon 
a finding that such coverage will have a substantial 
effect upon tlie particular individual which would be 
qualitatively different from effect on members of 
public in general and sucll effect will be qualitatively 
different from coverage by other types OF media. 
West's F.S.A. R.Jud.Admin.Ru1e 2.170Pa). 

J3J Criminal Law 110 -6r33.33 

I 1  0 Criminal Law - 
I Trial 

I IOXX(B) Course and Conduct of Trial in 
General 

1101t633.33 k. Gag Orders and Injunctions 
Most Cited Cases 

(Formerlv 1 1 0k63311)) . ,, 
Precondition to an order excluding or limiting media 
coverage of a trial is a noticed evidentiary hearing at 
which media representatives liave a fair opportunity 
to be heard West's F.S.A. R.Jud.Adrnin.Ru1e 
2.1700. 

General 
1 IOk1134.26 k. Mootness. Most Cited Criminal Law 110 -633.16 

Cases 
(Formerly 110k1134(3)) - I 10 Criminal L.aw 

Even though criminal trial in which judge srta sponre IIOXX Trial 
prohibited video and still camera operators from I IOXX(B) Course and Conduct of Trial in 
photograpliing prospective or seated jurors in General 
courtroom during trial had concluded, alleged error in 1101t633.16 k. Cameras, Recording 
issuing order was capable of repetition while evading Devices, Sketches, and Drawings. Most Cited Cases 

O 2008 Thomson/West. No Claim to Orig U S Govt Works 



704SoZd188 
704 So 2d 188,23 Fla L. Weekly D59,26 Media L. Rep. 1862 
(Cite as: 704 So.2d 188) 
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Criminal Law 110 -660 

I 10 Criminal Law - 
Trial 

I IOXX(B1 Course and Conduct of Trial in 
General 

110k660 k. Objections and Exceptions. 
Most Cited Cases 

(Formerly 110k633(1)) 
Trial court's srla rporile order prohibiting video and 
still camera operators from photographing 
prospective or seated jurors in courtroom during 
criminal trial was error, where trial court neither held 
properly noticed evidentiary hearing nor made 
findings tliat media coverage would have a 
substantial effect upon jurors. West's F.S.A. 
R.Jud.Admin.Rule 2.170(a1. 

Criminal Law 110 -633.16 

110 Criminal Law - 
Trial 

IlOXXO3) Course and Conduct of Trial in 
General 

110k633.16 k Cameras, Recording 
Devices, Sketches, and Drawings. Most Cited Cases 

(Formerly 110k633(1)) 
Jurors are "participants" in a trial within meaning of 
coort rule governing trial court's control over 
electronic media and still ~ h o t o ~ r a ~ l i v  coverage of - . .  - 
participants in a trial court proceeding. West's F.S.A. 
R.Jud.Ad~nin.Rule 2.1 70fal. 

"189 L. Martin Reeder. Jr..Edwatd M. Mullins, and 
Barbara Bolton Litten of Steel I-Iector & Davis, 
L.L.P., West Palm Beach, for petitioners. 
Robert A. Butterwortli, Attorney General, 
Tallahassee, and Denise S. Calegan, Assistant 
Attorney General, West Palm Beach, for Respondent- 
State of Florida. 
GROSS, Judge. 
This is a petition to review an order entered by the 
trial court prohibiting video and still camera 
operators from photographing prospective or seated 
jurors in the courtroom during a criminal trial. 

In the underlying criminal trial, the defendant was 
charged with DUI manslaughter. On the day tlie trial 

was scheduled to begin, after sending the bailiff for 
the jury venire, the trial judge srra sporite instructed 
the cameramen as follows: 

FNI. By written response, tlie criminal - 
defendant has taken no position in this 
litigation 

Let me address the members of the media, 
specifically tlie cameramen: You will not take 
pictures of the jury. You are welcome to stay in the 
courtroom as long as you maintain decorum, but 
you will not take pictures of the faces of the jury at 
any time during tlie trial. If I see tliat happening, or 
the bailirf, the camera will be removed fiom the 
courtroom Okay. 
Prior to the oral order, there had been no motion to 
restrict coverage of the trial, no prior notice to any 
news media organization, "190 and no bearing at 
which the media could be heard in opposition to 
the restrictive order. The trial judge made no 
factual findings in support oftlie order. 

This coort has jurisdiction. Florida Rule of 
Judicial Administration 2.1 70(i) provides that review 
of "an order excluding the electronic media from 
access to any proceeding [or] excluding coverage of a 
particular participant" shall be pursuant to &&g 
Rule of Annellate Procedure 9.100id). 
9.100(d)(ll permits review o f  an oral order 
"excluding the press ... from access to any proceeding 
[or] any part of a proceeding ...." Even though the trial 
has concluded, we address the issue raised because it 
is capable of repetition by evading review. See 
Publishirie Co. v. Stale. 632 So.2d 1072. 1073 (Fla. 
4th DCA 19941. 

Electronic media and still photography coverage 
of a trial court proceeding is controlled by Florida 
Rule of Judicial Administration 2.170. Subsection (a) 
of the rule provides: 

Subject at all times to the authority of the presiding 
judge to: (i) control tlie conduct of proceedings 
before tlie court; (ii) ensure decorum and prevent 
distractions; and (iii) ensure the fair administration 
of justice in the pending cause, electronic media 
and still photography coverage of public judicial 
proceedings in tlie appellate and trial courts of this 
state shall be allowed in accordance with the 
following standards of conduct and technology 
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promulgated by tlie Supreme Court of Florida 

In exercising the discretion accorded under tlie rule, 
[tllie presiding judge may exclude electronic media 
coverage of a particular participant only upon a 
finding that sucli coverage will have a substantial 
effect upon the particular individual which would 
be qualitatively different from the effect on 
members of the public in general and such effect 
will be qualitatively different from coverage by 
other types of media 

See 111 i e  Po.~r-Ne~~is l~~e~. l i  Sforio~ia of Norrrlu. Irlc.. 
370 So.2d 764. 779 (Fln. 19791 

A precondition to an order excluding or limiting 
media coverage of a trial is a noticed evidentiary 
hearing at wliicli media representatives have a fair 
opportunity to he heard. See State 11. Giee17. 395 
So.2d 532. 538 (FIa.1981); Stole 11. Pollit Beooh 
Ne~l!snoner-s. Inc. 395 So.2d 544. 546 (FIB. 198 11. 

J4J Tlic trial court's sua sponte order in this case was 
error, since the court neither held the properly noticed 
evidentiary hearing required unde~ Giew and Pal111 
Beach Netorpaper r nor made the findings mandated 
by Port-Nevnseek 

151 As to both this court's jurisdiction and the merits, 
the state argues tliatjurors are not "participants" in a 
trial within the meaning of either Rule 2.1 70fil or the 
standard enunciated in Po.st-Neit~.sreeek (the "trial 
judge may exclude electronic media coverage of a 
particrrlai~participa~rt ..."). TIie state's position is tliat 
the jurors, like referees in a sporting event, do not 
participate in the proceeding they are observing. 

We reject this argument because in the case shaping 
the parameters of electronic and still photography 
coverage of court proceedings, the supreme court 
treated jurors as a category of "participant" in the 
process In Port-Neisriseek, the court observed, under 
the subtitle "Privacy rights of participants," tliat 
opponents of coverage contended that it was an 
invasion of privacy "to compel a witness or juror" to 
appear in a judicial proceeding and then "expose him 
against his will to the notoriety or publicity attendant 
to his image appearing in a newspaper, magazine, or 
television broadcast " 370 So.2d at 779. The court 
rejected this argument, commenting that a trial is, 
subject to limited exceptions, "a public event which 

by its very nalure denies certain aspects of privacy." 
Id Similarly, the court considered and rejected the 
argument of electronic media opponents that 

jurors will either be distracted from concentrating 
on the evidence and tlie issues to be decided by 
them or, because of their identification with the 
proceedings, they will fear for their personal safety, 
be subjected to influence by members of the public, 
or attempt to conform their verdict to community 
opinion. 

*191ld at 775. Along with witnesses, attorneys and 
court personnel, jurors were one of the classifications 
of trial participants surveyed to assist the court in 
rendering tile Post-Ne~esieeek decision. Id at 767- 
769. Jurors' responses to tlie survey formed part of 
the data tliat tlie supreme court considered in 
fashioning the camera access rule. 

Nothing in Rule 2.1 70, Post-Ne~vs~oeek, or  any other 
supreme court opinion suggests tliat jurors or 
prospective jurors are to be treated differently finm 
other types of trial participants- sucli as attorneys, 
witnesses, or court personnel- for the purposes of 
publishing or broadcasting their photographic 
images. A trial court may not restrict the coverage of 
jurors witliout complying with the procedures 
articulated in Greeri and Palrrl Beach Neiv~rpapers. 

We grant the petition for review and quash the trial 
court's oral order quoted above 

m, J., concurs. 
FARMER, J., dissents with opinion. 
FARMER, Judge, dissenting. 
I dissent because 1 do not understand the trial judge's 
order directing the television coverage not to show 
tlie jurors to be an exclrc.rion of the media from the 
proceeding. To my mind it is merely a matter of the 
trial judge exercising ordinary "control [ofl the 
conduct of proceedings before tlie court." 
SeeFla.R.Jud.Admin. 2.170(a). 

Moreover, while I agree that a liearing would 
ordinarily be required to exclude television coverage 
entirely, I do not understand what a hearing in this 
case would involve. The television medium was 
present when the Judge directed the cameras away 
from the Jurors. The TV people did not suggest that 
they wanted to offer evidence at such a liearing to test 
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the veracity of any non-testimonial data relied on by 
the judge in directing the cameras away from jurors, 
or to show what less restrictive measures might be 
available. See Stole v Palriz Beacli N ~ I I ~ S I I U ~ ~ I S .  I~zc, 
395 So.2d 544, 548 (Fla.1981) (evidentiary hearing 
should be allowed in all cases to elicit relevant facts 
to test the veracity of non-testimonial data, or to 
determine what less restrictive measures are 
available, when these matters are made an issue) 
There is notliing in this record showing that the TV 
representatives sought to make tllese matters an issue 
as to tlie direction of cameras away from jurors 

Finally, I cannot avoid observing that in recent highly 
publicized trials in California and Massachusetts, 
there were no television pictures of tlie jurors 
themselves I simply cannot imagine any basis for 
challenging a trial judge's direction in a criminal case 
not to show the jurors on television. It seems to me 
one thing to exclude television coverage entirely; it 
seems quite another to preclude the media from 
showing tlie jurors during court proceedings I side 
with the trial judge on this one 

Fla.App. 4 Dist.,1997. 
WFTV, Inc. v. Stale 
704 So.2d 188, 23 Fla. L.. Weekly D59, 26 Media L.. 
Rep. 1862 

END OF DOCUMENT 

O 2008 ThomsonlWest. No Claim to Orig. U.S. Fovt. Works. 





weStGw; L.., 

723 So.2d 275 
723 So.2d 275,23 Fla L. Weekly D1835,26 Media L. Rep. 2553 
(Cite as: 723 So.2d 275) 

Page I 

P ~ u n b e a m  Television Corp. v. State 
Fla.App. 3 Dist ,1998. 

District Court of Appeal oiFlorida,Third District. 
SUNBEAM TELEVISION CORPORATION, d/b/a 

WSVNIChannel 7, and Post-Newsweek Stations 
Florida, Inc , dMa WPLGIChannel 10, Petitioners, 

v 
STATE of Florida and Humberto Hernandez, 

Respondents 
No. 98-1969 

Aug 4, 1998. 
Opinion Adopting Panel Dissent on Grant of 

Rehearing En Banc Nov. 4, 1998. 
Rehearing Denied Ian. 13, 1999. 

Television broadcasters filed petition for certiorari to 
quash order by the Circuit Court, Dade County, 
Roberto M. Pineiro, J., proliibiting video 
photography of prospective or seated jurors in high- 
profile criminal trial. The District Court of Appeal, 
M, J., held that judge's generalized concerns 
regarding jurors were sufficient to warrant 
prohibiting disclosure o i  jurors' names and addresses. 
On rehearing en banc, the District Court of Appeal 
held that: (I)  judge's concerns were sufficient to 
support court order prohibiting video photograpliy of 
jurors, but (2) prohibiting publication of juror 
information that would be disclosed in open court 
would be unconstitutional prior restraint. 

Petition denied 

m, J., filed written dissent on original submission. 

m, I., filed dissenting opinion on rehearing, in 
which Goderich, J., joined. 

West Headnotes 

JlJ Ju ry  230 -144 

230 Jury - 
Impaneling for Trial, and Oath 

k. Designation and Identity of 

Jurors. Most Cited Cases 
Trial judge's generalized concerns for jurors in high- 
profile case were sufficient to warrant prohibiting 
disclosure of jurors' names and addresses. 

230 Jury - 
Impaneling for Trial, and Oath 

2j0it144 k Designation and Ident~ty of  
Jurors Most Cited Cascs 
Trial judge's generalized concerns that jurors in high- 
profile case might be approached by unknown people 
who would have seen them on television if video 
photography of jurors was allowed, were sufficient to 
support court order prohibiting video photography of 
jurors 

110 Criminal Law 
I 1 OXXIV Review 

I IOXXIV(J1 Dismissal 
110k1131 InGeneral 

110k1131(41 k. Grounds of Dismissal 
in General. Most Cited Cases 

(Formerlv 110k1134(3~~ ~ ,, 
Althougli underlying criminal trial had ended, 
District Court of Appeal would not treat action as 
moot for purposes of determining wliether jurors in 
higli-profile case could be videotaped for television 
broadcast, since issue presented was likely to recur 

Constitutional Law 92 -2096 

92 Constitutional L,aw 
Freedom of Speech, Expression, and 

Press 
92XVIII(V) Judicial Proceedings 

92XVIII(V)I In General 
k. Juries. Most Cited Cases 

(Formerly 92k90.1(3)) 

Jury  230 -144 

230 Jury - 
Impaneling for Trial, and Oath 
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k Designation and Identity of 
Jurors Most Cited Cases 
Prohibiting publication of juror information that 
would be disclosed in open court during high-profile 
case would be an unconstitutional prior restraint, 
notwithstanding trial judge's generalized concerns for 
jurors 

"276 Milledge & Iden and Allan Milledpe and 
J. McElrov; Mitrani, Rynor, Adamsky, Macaulay and 
Zonilla and Karen Williams ICaminer, Miami, for 
Petitioners 
Robert A. Bi~tterwortli, Attorney General, and &&h 
S. Kromasli, Assistant Attorney General, for 
Respondents 

Before COPE, GODERICI-I and SORONDO, JJ  

SORONDO, J 
Sunbeam Television Corporation, d/b/a 
WSVN/Channel 7 and Post-Newsweek Stations 
Florida, Inc., d/b/a WPL.G/Cliannel 10 (collectively, 
"tlie media") petition this Court for a writ of 
ceitiorari quasliing the trial court's order proliibiting 
video photograpliy of prospective or seated jurors in 
the criminal trial of former Miami Conimissioner 
Humberto Hernandez, on charges of Fabricating 
Physical Evidence, Conspiracy to Fabricate Physical 
Evidence, and Accessory After the Fact 

According to tlie facts before us in tliis expedited 
matter, the trial Judge advised a television reporter 
who was present at a hearing conducted on Thursday, 
.July 30, 1998, that the court would be addressing the 
issue of limiting the media's ability to televise the 
trial in this case. Formal notice was provided to the 
media on tile morning of Friday, July 31, 1998, for a 
1 :00 p.m. hearing. At oral argument before this court, 
counsel for the media indicated that tliey were not 
arguing a lack of notice as a ground for quashing of 
the order in question. 

At the July 30th hearing, the trial judge announced: 

At tliis point tlie media noted their objection to the 
court's intent and provided tile judge with case law 
requiring both proper notice and an evidentiary 
hearing before the entrv of such an order. See 111 ~e 
Petitton o f  Posl-~enir;veek Stalio~~s, Florida. % 
370 So.2d 764 (Fla.1979); PFrFTV. 11ic. 11. Stale. 704 
So.2d 188 (Fla. 4th DCA 19971. The judge then 
announced that he was conducting an evidentiarv - 
hearing and stated as follows: 

Okay. I'm going to conduct an evidentiary 
hearing at this time. This Court will allow into 
evidence judicial notice of what it considers to be 
in tlie interest oftlie conimunity. 

This is a case of very intense public interest This 
is a case tliat, basically, the media has a great deal 
of interest in, that the media at large has a great 
deal of interest in 

There have been numerous newspaper reporls, 
numerous television reports 

And iii fact, it's safe to say that there's a great 
deal of interest in this case The prevention of the 
broadcasting of the identities of the individuals 
wlio will be participating in jury selection is for the 
purpose of assuring that when tliey are going about 
their business as jurors, and go back home, go out 
to dinner, go to church, synagogue, *277 go to 
Publix Supermarket, whatever, tliey are not 
accosted by people wlio will say to them, I saw you 
on television 

You are on this case, you are on the case trying 
tlumberto Hernandez, and let me tell you this 
about tliat. 

It's for tliat purpose, in and of itself, tliat that 
Court order has been entered 

It's a very slight infringement on the public at 
large, you will be present, the media will be 
present, tlie television cameras will be present, and 

I do know that-I have advised both parties that they will be able to broadcast each and every event 
based upon discussions we had before, based upon in this courtroom but for the juror's appearance. 
the request made by the state, that I'm going to 
provide for basically protection, and for non- They will not broadcast their faces, but the 
disclosure of the prospective jurors' identities or answers to questions provided to the Court, to the 
address parties, will be a matter of public broadcast You 
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can go into that. 

So, basically, the order is simply to prevent the 
disclosure of the identities of the jurors, which is 
something that is envisioned under tlie law, since 
tlie law allows the Court to prevent dissemination 
of a juror's name and address. 

The media did not seek to present any evidence and 
concedes that the evidentiary hearing satisfied tlie 
requirements of Florida law. They argue here, as tliey 
did below, tliat the trial judge's order was error 

The state takes no position on the issue presented to 
this Court. Coiitrary to the trial judge's suggestion 
tliat his order was entered pursuant to tlie state's 
motion, the state asserts that it filed no such motion. 
At oral argument, the state advised this Court that 
during a previous hearing tlicre might have been a 
general discussion about keeping tlie names and 
addresses of the jurors confidential, but that tlie state 
never requested tlie prohibition of video pliotograpliy 
ordered by the trial judge. Further, the state indicated 
that it does not feel that such a measure is necessary 
to protect the integrity of the trial. 

Both tlie State and the media now agree that the 
portion o i  the trial court's order which Forbids the 
publication of the jurors' names and addresses is 
lawful Accordingly, we deny that portion of tlie 
petition which seeks to quash this part of tlie order 
under review 

We now consider that portion of tlie trial court's order 
which prohibits the video photography of tlie jurors. 

At the evidentiary liearing, the trial judge took 
judicial notice of the intense pre-trial publicity which 
has accompanied this case In State i r  Palrr~ Bench 
-, !lie Florida 
Supreme Court reviewed an order excluding 
television coverage of two state witnesses during 
their trial testimony Both witnesses were 
incarcerated They provided affidavits which set Forth 
their fear of reprisals in prison if it became public 
knowledge tliat they were cooperating with the state 
In discussing tlie nature of a liearing which results in 
an order excluding the media, the Court stated: 

Affidavits are sufficient to ground a trial court's 

determination that electronic media should be 
prohibited from covering tlie testimony of a 
particular witness. Itideed, a rrtlitrg car1 be 
srrpported by niatters ~vitliiri tlte jridicial 
ktiolvlcdge of llte trial jtr(lg.e, provided tliey are 
idetitified or1 t11e record arid corrtiscl giver1 nrr 
opportrrni@ lo reJirfc or clrnller~ge tlterti. 

Id at 547 (emphasis added). The Court went on to 
say that "the dangers of in-prison violence ... may 
well be a matter judicially noticed ..." Id In the 
present case, the judge was well within his right to 
judicially notice the publicity which has surrounded 
tlie voting rraud and related issues which are tlie 
gravamen oi' the charges against this defendant. The 
question presented here is whether that publicity and 
the trial judge's concern that unknown people may 
approach the jurors at restaurants, tlie market, church, 
synagogue, etc., is enough to support the order under 
review. We conclude that it is not. 

In Post-Ne~vr~seek Sfattorrs, tlie Supreme Court 
determined Uiat the petition for change in tlie code of 
judicial conduct, specifically Canon 3A(7), should be 
granted so  as to allow the electronic media access to 
Florida's courtrooms I11 re Petttio~i of Post- 
Ne~sriseek Stalronr, Florida at 765 In a lengthy 
opinion the Court considered the argunients made by 
the various interested parties. One of the arguments 
considered by the Court involved the psychological 
impact *278 upon the courtroom participants One of 
tlie expressed concerns was that "jurors [would] 
either be distracted From concentrating on the 
evidence and tlie issues to be decided by them or, 
because of their identification with the proceedings, 
they [would] fear For their personal safety, be 
subjected to influence by members of the public, or 
attempt to conform their verdict to co~nmunity 
opinion;" in short, virtually tlie same concerns 
expressed by the trial judge in the present case. The 
Supreme Court addressed this and other concerns and 
concluded that: 

These are concerns that any fair minded person 
would share because they would, certainly in 
combination, be antithetical to a fair trial. The fact 
remains, however, that the assertions are but 
assumptions unsupported by any evidence. No 
respondent has been able to point to any instance 
during the pilot program period where these fears 
were substantiated. Such evidence as exists would 
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appear to refute the assumptions. 

Id at 775. Tlie Court went on to say that there could 
be circumstances where it would he appropriate to 
prohibit electronic media coverage of a particular 
trial participant It leA that decision to the sound 
discretion of the presiding trial judge to be exercised 
under the following standard: 

Tlie presiding judge may exclude electronic media 
coverage of a particular participant only upon a 
finding that such coverage will have a substantial 
effect upon the particular individual wliich would 
be qualitatively different from the effect on 
menibers of the public in general and such effect 
will be qual~tatively different from coverage by 
other types of med~a  

Id at 779. We agree with the Fourth District Court of 
Appeal's analysis in Times P~lrblisliiire Co. I). Sfale' 
632 So.2d 1072 (Fla. 4th DCA 19941, that within 
"the context of the selection of thejury it would [not] 
he necessary to show a particularized concern on the 
part of each prospective juror in order to preclude 
cameras from photographing the entire venire." U 
1075. We do not believe, however, that the general 
concerns expressed by the trial judge in this case for 
prohibiting the video photography of jurors are 
sufficient to iustifi the oroliibition imoosed. The ., " . 
facts the ,judge took judicial notice of are true of all 
high-publicity criminal cases. To hold that such 
general concerns are sufficient to forbid the video 
photographing of Jurors, where those same general 
concerns would not suffice to forbid the video 
pliotographing of witnesses, lawyers andlor Judges, 
would elevate jurors to a special class of trial 
participant not contemplated by the Florida Supreme 
Court in Post-Neivsieeek Stations The pre-trial 
publicity problems associated with high profile 
criminal cases, like the problems ofjury intimidation 
and bribery, are not new and were undoubtedly 
considered by tlie Supreme Court in the exhaustive 
study which led to its decision in Porr-Ne~tir~tteek 
Stations No special treatment was formulated for 
prospective or seated jurors. 

The dissent argues that common sense dictates that 
"where an order forbidding disclosure of names and 
addresses is justified, it is also permissible to prohibit 
the photographing of jurors." We perceive a 
qualitative difference between the listing of jurors' 
names and addresses and the video photographing of 

jurors. Even if the media's cameras are present and 
recording throughout the entire trial, the actual 
footage broadcast on television rarely amounts to 
more than a few seconds. Accordingly, during the 
voir dire examination of over 100 potential jurors, 
very few will actually have their picture broadcast. 
As concerns the selected petit jurors, during the 
course of a criminal trial the issues of interest rarely 
concern jurors and media cameras are rarely trained 
upon them. But even if the pictures of jurors are 
broadcast, their faces will be recognized by the very 
small percentage of people who know them 
personally, and even those people may not know 
where the juror in question resides. On tlie other 
hand, publishing tlie names and addresses of jurors 
could expose them to unwanted telephone calls and 
visits fioni abusive and potentially tlireatening 
strangers. 

We emphasize that there are circumstances where a 
trial judge can successfully enter an order like the one 
in this case Moreover, we do not foreclose the trial 
judge "279 in this case from revisiting this issue if 
new facts requiring such measures should arise 
Because the trial court's order fails to satisfy the 
standard set forth in Post-Ne~ssl~~eek Statlo~lr, we 
grant that portion o f  the Petition wliich seeks relief 
from the trial court's order prohibiting the video 
photograpliing of prospective and seated jurors and 
quash same. 

GODERICI-1, J., concurs. 
m, J. (dissenting). 
All agree that in a high-publicity case like this one, 
tlie court has the power to forbid the disclosure of the 
names and addresses of prospective, and actual, 
jurors. This harks back to the Sheppard murder case, 
in which: 

[Tlhe jurors were thrust into the role of celebrities 
by the judge's failure to insulate them fi.om 
reporters and photographers. The rrrttrrerorr.~ 
pictrrrer of /Ire jlrrara, ii~itlt their add!-erse,s, ~ehich 
appeared iri the rlei~~spaper,~ before and drrrirlg the 
trial itse[j exposed / / io~i to expre,s.sio~is of opiriiort 
fior11 botlt cranks arrdfiiends. 

Sliennard v. Ma~ivell. 384 U.S. 333. 353. 86 S.Ct. 
1507, 16 L.Ed.2d 600 (1966) (citation omitted; 
emphasis added). 
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The point of a nondisclosure order in a high-publicity 
case is to insulate the jurors from such influences. 
See id This is accomplished by prohibiting 
disclosure of the identity of the jurors. If it is 
appropriate to prohibit disclosure of names and 
addresses, then it is also appropriate to prohibit the 
photographing and videotaping of thejurors' faces. A 
photograph when broadcast or published can disclose 
identity as effectively as publication of the juror's 
name and address. 

They will not broadcast their faces, hut the 
answers lo questions provided to the Court, to the 
parties, will he a matter of public broadcast. You 
can go into that. 

So, basically, the order is simply to prevent the 
disclosure of the identities of the jurors, which is 
something that is envisioned under the law, since 
the law allows the Court to prevent the 
dissemination of a juror's name and address. 

The trial court in tliis case said: Transcript at 21-22 

THE COURT: Okay I'm going to conduct an 
evidentiary hearing at this time. This Court will 
allow into evidence judicial notice of what it 
considers to be in tlie interest of the community. 

This is a case of very intense public interest This 
is a case that, basically, the media lias a great deal 
of interest in, that the media at large lias a great 
deal of interest in 

There have been numerous newspaper reports, 
numerous television reports. 

And in fact, it's safe to say tliat there's a great 
deal of interest in this case. The prevention of tlie 
broadcasting of the identities of the individuals 
who will be participating in jury selection is for the 
purpose of assuring that when they are going about 
their business as jurors, and go back home, go out 
to dinner, go to church, synagogue, go to Publix 
supermarket, whatever, they are not accosted by 
people who will say to them, I saw you on 
television. 

You are on this case, you are on the case trying 
I-Iumbe~to Hernandez, and let me tell you this 
about that. 

It's for that purpose, in and of itself, that tliat 
Court order has been entered 

It's a very slight infringement on the public at 
large, you will be present, the media will be 
present, the television cameras will be present, and 
they will be able to broadcast each and every event 
in this courtroom but for the jurors' appearance. 

Petitioner Sunbeam Television Corporation argues 
that the record is inadequate to support tlie order, but 
that is not so The Florida Supreme Court has said 
that "a ruling can be supported by matters within the 
judicial knowledge of tlie trial judge, provided they 
are identified on the record and counsel given an 
opportunity to refute them." State 11 Pnlrri Beach 
Nei~unaper.r, Iric. 395 So.2d 544. 547 (Fla.19811 
Such an opportunity was given here 

Sunbeam does not dispute that the instant criminal 
prosecution is, as stated by the judge, a matter of 
"very intense public interest." Based on findings of 
voting fraud, this court recently set aside the results 
of the last *280 City of Miami mayoral election, 
resulting in the ousting of Mayor Xavier Suarez and 
the seating of Mayor Joe Carollo. See 111 re tlie 
Matter o/ the Protest of Election Retin-11s and 
~/~,seritee Ballots irr the No~~errrber- 4, 1997 Elertiori 
fir /lie Cinl of Miu~lii, Florida, 707 So.2d I 170, 
1171-75 (Fla. 3d DCA), revieiv deriied,No. 92.735. 
725 So.2d 1108 (Fla. Sept. 24. 19981. The instant 
criminal charges against former Miami City 
Commissioner Humberto Hernandez stem from the 
election investigationrN' 

FNI. The charges are ( I )  fabricating 
physical evidence in violation of 
918.13. Florida Statutes; (2) conspiracy to 
do same; and (3) acting as an accessory aRer 
the fact in violation of section 777.03, 
Florida Statutes. 

Under Florida Rule of Judicial Administration 
2.1700. videotaping and still photography in the 
courtroom are "[slubject at all times to the authority 
of the presiding judge to: (i) control the conduct of 
proceedings before the courz; ... and (iii) ensure the 
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Fair administration ofjustice in the pending cause ...." 
The Florida Supreme Court has said: 

[W]e can conceive of situations where it would be 
legally appropriate to exclude the electronic media 
where the public in general is not excluded .... 
Hoivever, ive deorr it irrrprrrdent to cornpile a 
latordry list or adopt an ab.solrtte rrrle to deal isUh 
tlrese occra7.ertce.s Irtstead, the rrrotter shortld be 
left to the sorrrtd dircretiort of tlrepreridirtg jrtdge to 
be exercised ib accordartce il'ith the folloieing 
standard: 

The presiding judge may exclude electronic iiiedia 
coverage of a particular participant only ripon a 
finding that such coverage will have a substantial 
effect upon the particular individual which would 
be qualitatively different from the effect on 
members of the public in general and such effect 
will be qualitatively different from coverage by 
other types of media 

In re Petarorr o f  Pohr-Nei~uieeek Statrorrs. Flor tdaL 
Irtc.. 370 So.2d 764, 779 (Fla.1979) (emphasis added; 
footnote omitted) 

Jurors qualify as "participants." See FV(;TK inc. 11 

State. 704 So.2d 188. 190 (Fla. 4th DCA 19971 
Where, as here, the concern about unsolicited contact 
with jurors is applicable to the entire group of 
potential, and actual, jurors, the jurors can be treated 
as a group, without a juror-by-juror inquiry. See 
Tirires Publ'e Co 11. State. 632 So.2d 1072. 1075 (Fla. 
4th DCA 19941 ("We are not convinced tllat in the 
context of the selection of the jury it would be 
necessary to show particularized concern on the part 
of each prospective juror in order to preclude 
cameras from photographing the entire venire.") 

In sum, the purpose of forbidding disclosure of the 
jurors' identities in a high-publicity case is "to protect 
the jury from outside influence." Sl~e~aard. 384 U.S. 
at 358, 86 S.Ct. 1507. The common sense of the 
matter is that where (as here) an order forbidding 
disclosure o f  names and addresses is justified, it is 
also permissible to prohibit the photographing of the 
jurors. 

Certiorari should be denied.m 

FNL. The State has explained that its only 
specific request was to prohibit the 
disclosure of Juror names and addresses, and 
that it did not ask for a proscription on the 
photographing of ju~ors  Be that as it may, 
the court had the latitude to raise the issue 
on its own motion. 

Before SCHWARTZ, CJ . ,  and NESBITT, 
JORGENSON, COPE, LEVY, GERSTEN, 
GODERICH, GREEN, FLETCHER, SIIEVIN, and 
SORONDO, JJ 

011 Reltearirrg Err Bartc 

I'ER CURIAM 
On the court's own motion, the c o u ~ t  grants 

rehearing en banc, seeFla. R. Ann. P. 9.331(d)(I), 
and adopts the dissent of Judge Cope to the panel 
opinion as the opinion of this court Allhough in the 
meantime the underlying criminal trial has ended, we 
decline to treat the case as moot because the issue 
presented is likely to recur See God~t~rn 1) Slate. 593 
So.2d 21 1. 212 (Fla.1992); ~ I J J  1, Atild 450 So.2d 
217.218 n. I (Fla.1984) 

M In an abundance of caution we address a point 
raised by footnote in the petition for writ of certiorari. 
At one point in the delivery of tlie oral d i n g  in this 
case, the trial court said that the broadcast media 
"will not broadcast their [the jurors'] faces, but the 
answers to questions provided to the Court, to the 
parties, will be a matter of "281 public broadcast." 
Petitioners state that they "are uncertain whether the 
Trial Court's Order also prohibits publication of Juror 
information disclosed in open court. To the extent the 
Order seeks to prevent such publication, it is an 
unconstitutional prior restraint. Nebraska Pre.ss 
Associaliorr ir Slrrart, 427 U.S. 539.96 S.Ct. 2791.49 
L.Ed.2d 683 (1976)." When the trial court's oral 
pronouncements are read in context, we are confident 
that the court only intended to impose a prohibition 
on the photographing of tlie jurors' faces, and that the 
court in no way intended to prohibit publication of 
juror information disclosed in open court. 

We conclude that the trial court's order did not depart 
from the essential requirements of law, and 
accordingly the petition for writ of certiorari is 
denied. 
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SCIJWARTZ, C.J., and NESBITT, JORGENSON, Sunbeam Television Corp. v. State 
COPE LEVY, GERSTEN, GREEN, FLETCHER -, - 721 So.2d 275, 23 Fla. L. Weekly D1835, 26 Media 
and SNEVIN, JJ., concur. L. Rep. 2553 
SORONDO, J. (dissenting). 
I respectfblly dissent. 1 note that neither the END OF DOCUMENT 
defendant, Humberto Hernandez, nor the State of 
Florida opposed the position taken by the media, the 
petitioners in this case; that no motion for rehearing 
has been filed by any party; that the trial judge 
entered the d i n g  under review under tlie mistaken 
impression that tile stale was seeking the relief 
ultimately granted, and that the state candidly told 
tliis court that it liad no reason to believe that the 
integrity of tlie jury in tliis case was in jeopardy. 
Regardless of these factors, the majority has decided 
to review this case ell bmic and in doing so 
concludes, contrary to the position taken by both the 
state and tlie media, that there is no difference 
between the publication of the prospective jurors' 
names and addresses and the broadcasting of their 
faces. For the reasons set forlii in the original panel's 
majority opinion I disagree with that conclusion and 
re-emphasize that there is a qualitative difference 
between publislling a juror's name and address and 
broadcasting ajuror's image during a newscast. 

The majority opinion holds that where an order 
forbidding disclosure of names and addresses of 
jurors is justified, the standard set forth by the Florida 
Supreme Court in Post-Neruslseek Slutiotis for tlie 
prohibition of electronic media coverage is not 
applicable. The legal authority relied upon is "the 
common sense of tlie matter." I believe this decision 
is in direct conflict with Po.st-Net~r.slveek Sfulio11.s In 
order to ensure review by the Florida Supreme Court, 
I would certify the following question as one of great 
public importance: 

"WHERE A TRIAL COURT'S ORDER 
FORBIDDING DISCL.OSURL. OF THE NAMES 
AND ADDRESSES OF POTENTIAL AND 
SELECTED JURORS IS NSTIFIED, IS IT 
PE.RMISSIBL,E TO PROHIBIT THE 
E.L.ECTRONIC VIDEO-PHOTOGRAPHY OF 
THE JURORS WITHOUT COMPLYING WITH 
THE STANDARD SET FORTH IN POST- 
NEWSWEEK STATIONS FOR THE EXCL.USION 
OF SUCH MEDIA COVERAGE?" 

GODERICH, J., concurs. 
Fla.App. 3 Dist.,1998. 
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H~araso ta  Herald-Tribune v. State 
Fla.App. 2 Dist.,2005. 

District Court of Appeal of Florida,Second District. 
The SARASOTA HERALD-TRIBUNE, Tampa 

Tribune, and WFLA-TV News Channel 8, 
Petitioners, 

v. 
STATE of Florida and Joseph Smith, Respondents. 

No. 2D05-5337. 

Nov. 17,2005 

Backgrousd: Newspapers and television station filed 
petition for writ of certiorari, seeking review of order 
of the Circuit Court, Sarasota County, Andrew D. 
Owens, Jr , J , that attempted to protect the privacy 
interests of jurors who were serving in high profile 
murder trial by requiring all of the litigants and court 
personnel to refer to the jurors by number, instead o i  
name, during court proceedings 

Holdings: The District Court of Appeal, Altenbernd, 
J., held that: 
(I] trial court's order prohibiting news media from 
publishing the names and addresses of prospective or 
seated jurors was prior restraint on speech; and 

court's order prohibiting news media from at any 
time taking pliotographs or video of faces of the 
prospective or seated jurors operated as a prior 
restraint on speech 

Page I 

sequestration should be a last resort. U.S.C.A. 
Const.Amend. 1 .  

!ZJCriminal Law 110 -1134.65 

I10 Criminal L.aw - 
I I OXXIV Review 

1 lOXXIV(L) Scope of Review in General 
I IOXXIV(L)G Extent of Review as 

Detennined by Mode Thereoi 
1 101<1 134.65 k In General. Most Ciled 

Cllses 
(Formerly 1 I OkIl34(7)) 

A district court reviews a trial court order undel its 
certiorari jurisdiction to determine whether the trial 
court violated procedural due process or whether its 
order departed from the essential requirements of the 
law U.S.C.A. Const.Amend. 14. 

pJ Constitutional Law 92 -2116 

92 Constitutional Law - 
Freedom of Speech, Expression, and 

Press 
92XVIIl(V) Judicial Proceedings 

92XVIIl(Vt2 Criminal Proceedings 
k Juries Most Cited Cases 

(Formerly 92k90 l(3)) 

Jury  230 &1.31(12) 

230 Jury - 
Petition granted and order quashed in part Competency of Jurors, Challenges, and 

Objections 
West Headnotes Challenges for Cause 

Examination of Juror 

JlJ Criminal Law 110 -854(1) 2301~131(12J k Rights and Privileges of 
Jurors Most Cited Cases 

1 I0 Criminal Law - 
IIOXX Trial Jury  230 -144 
- 

IlOXX(J) Issues Relating to Jury Trial 
Separation - 230 Jury 

I lOk854(11 k. Necessity of Keeping Impaneling for Trial, and Oath 
Jury Together Generally. Most Cited Cases k. Designation and Identity of 
There may be times when sequestration of the jury is Jurors. Most Cited Cases 
essential to protect a defendant's right to a fair trial or Trial court's order prohibiting news media from 
to assure the media its First Amendment rights, but publishing names and addresses of prospective or 
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] Trial 92XVIII(V)2 Criminal Proceedings 
I lOXX(B) Course and Conduct of Trial in 92k211h k. Juries Most Cited Cases 

General (Formerly 92k90.1(3)) 
1 101t633.16 k Cameras, Recording 

Devices, Sketches, and Drawings Most Cited Cases Criminal Law 110 -633.33 
(Formerly 110k633(1)) 

Tlie media's rights in recording courtroom 
proceedings are not absolute, and the trial court may 1 I0 Criminal Law - 
properly impose certain restrictions on the media's I Trial 

presence in a court proceeding I IOXX(B) Course and Conduct of Trial in 
General 

Constitutional Law 92 -2116 

92 Constitutional Law 

IlOlt633.33 k. Gag Orders and Injunctions 
Most Cited Cases 

(Formerly 110k633(3)) 
- 

92XVIrI Freedom of Speech, Expression, and Crimii~al  Law 110 -855(8) 
Press 

92XVIII(V) Judicial Proceedings 
92XVIII(V)2 Criminal Proceed~ngs 
1)2k21 k Juries Most Cited Cases 

(Formerly 92k90 l(3)) 

J u l y  230 -131(12) 

230 Jury 
Competency of Jurors, Challenges, and 

Obiections 
Cliallenges for Cause 

Examination of Juror 
230k13 l(121 k Rights and Privileges of 

Jurors, Most Cited Cases 

Ju ry  230 -144 

230 Jury - 
230VI Impaneling for Trial, and Oath 

2301t144 k. Designation and Identity of 
Jurors Most Cited Cases 
Trial court order prohibiting news media from having 
"any contact" with prospective or seated jurors 
during high profile murder trial was overbroad and 
ambiguous, and thus, tlie prohibition would be 
stricken; the prohibition was not limited as to time or 
place and plirase "any contact" was overbroad 

Constitutional Law 92 -2116 

I I0 Criminal Law - 
I Trial 

I IOXX(J) Issues Relating to Jury Trial 
1 Misconduct of or Affecting Jurors 

I IOk855(8) k. Communication 
Between Jurors and Third Persons. Most Cited Cases 
Trial court's orders orohibitine news media fiom - 
publishing names and addresses of jurors, publishing 
photographs of jurors, and having any contact with 
jurors during high profile murder trial, which were 
impermissible prior restraints on speech, would be 
deemed to have expired, to extent orders refened to 
prospective jurors, because jury panel had already 
been selected and seated, and, to extent that orders 
referred to seated jurors, orders would not be 
immediately stricken, so that trial court would have 
opportunity to enter a new, properly defined order 
U.S.C.A. Const.Amend. I 

"905Greee D. Thomas and Racliel E. Fueate o i  
Holland & Knight LLP, Tampa, for Petitioners. 
Cliarles J. Crist. Ji., Attorney General, Tallahassee, 
and Cerese Crawford Tavlor, Assistant Attorney 
General, Tampa, for Respondent State of Florida. 
Elliott C. Metcalfe, Jr., Public Defender, and Adam 
Tebrueee, Assistant Public Defender, Sarasota, for 
Respondent Joseph Smith. 
John R. Blue, Matthew J. Cooieliaro, and Robert E. 
Diasoiti of Carlton Fields, *906 P.A., St. Petersburg, 
for The Honorable Andrew D. Owens, Jr. 
ALTENBERND, Judge. 

92 Constitutional Law - The Sarasota Herald-Tribune, Tampa Tribune, and 
Freedom of Speech, Expression, and WFLA-TV News Channel 8 (the Media) petition this - 

Press 
92XVIII(V] Judicial Proceedings 

court to review an order entered by the trial court that 
attempts to protect the privacy interests ofjurors who 
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are currently serving in the criminal trial of Joseph P 
Smith. Mr Smith stands accused of havirig murdered 
Carlie Brucia. The case has attracted extraordinary 
media interest. Tlie trial court's order also attempts to 
protect Mr. Smitli's right to receive a fair trial by jury, 
uninfluenced by matters or persons outside the 
courtroom. The Media challenges the order, claiming 
that it violates its rights under the First Amendment 
and that aspects of the order constitute prior restraint 

I. A Questionable "Emergency," and B First 
Amendment Issue tlrat is Created More by tire 
Openness of Florida's Courts Tlian by tlleir 
Secrecy. 

The cliallenged order, entered on October 21,2005, is 
attached to this opinion as Appendix A. The order 
basically requires all of the litigants and court 
personnel to refer to the jurors by number, instead of 
name, during court proceedings. Tlie lawyers are free 
to ask the Jurors tile usual questions during voir dire 
in open court, except that they are not to reveal tlie 
jurors' names or addresses. The Media is free to print 
descriptions of thejurors and observations about their 
statements and conduct in the courtroom, but tlie 
Media is not permitted to publisli the names and 
addresses of the jurors even if the Media learns this 
information from an outside source. Tlie Media is 
free to photograph the jury and to publish those 
photographs, except for tlie faces of the jurors. As in 
all trials, the jurors have been instmcted by the trial 
court not to discuss the case with anyone before the 
case is over. I f a  juror has a problem or concern, that 
matter is to be addressed first to the bailiff or the trial 
judge and not to any other person. In this case, the 
trial court has reinforced these usual rules by 
instructing the Media not to have any contact with the 
jury during the proceedings. 

The Media asks this court to quash the portions of the 
order "restricting release of juror names, banning 
photographing jurors, prohibiting the publication of 
juror names and addresses, and precluding tlie media 
froin having any contact with jurors during the 
proceedings" Although the Media describes this 
matter as an "emergency," it admits that it does not 
make a practice of publishing the names and 
addresses of jurors during criminal trials and that it 
does not normally release photographs of tlie faces of 
such jurors or make any effort to contact them during 
trial The Media claims no desire or intention to do 

any of these acts during this trial. The Media merely 
does not wish to have an order instructing it to do that 
wliich it intends to do voluntarily. Thus, the Media 
has filed this "emergency" petition more as a matter 
of principle and as academic exercise rather than 
from a genuine need and desire to publish 
information that it has determined to be vital to its 
readers or viewers. 

The Media did not rile this petition as rapidly as most 
true emergencies are filed in this court The trial 
court's Octoher 21,2005, order was entered two days 
before the commencement of jury selection The 
Media waited until November 7, 2005, to file this 
petition Thus, tlie petition was not filed until tlie jury 
had been selected and had already been promised by 
the trial court that its privacy would he protected 
*907 in this manner. The decision not to sequester 
tlie jury had already been implemented before the 
petition was filed 

The Media filed tlie petition aRer the jury had been 
sworn and jeopardy had attached. The respondents in 
this petition, of course, are all involved in a very 
serious murder trial in wliicli the State is seeking the 
death penally. Neither the State nor Mr. Smith has 
any disagreement with the trial court's order. It has 
been difficult for tlie respondents, the State, Mr. 
Smith, and the trial judge, to allocate time to respond 
on an emergency basis to the Media's petition, which 
appears to be an emergency in name only. 

There is a certain irony in the reality that the trial 
court's order protecting the privacy of the jurors in 
this case is brought on, not by the secrecy of Florida's 
courts, hut by the extraordinary steps that Floridians 
have taken to open our courts to the press and to the 
puhlic While many courts, including federal courts, 
permit only sketch artists into the courtroom, Florida 
has long permitted liberal access to the media Our 
supreme court regularly conducts its oral arguments 
open to the world by live video on the internet We 
live in a state that strongly believes tliat tlie 
legitimacy of our court system and the strength of our 
democracy is fostered when tlie puhlic has broad 
access to court proceedings. Tliere is no question tliat 
the informal partnership that the courts have built 
with the media over the last generation has given the 
public a far more accurate understanding of court 
proceedings than can ever be achieved by sketch 
artists 
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But our joint success in making the courtroom 
accessible to the public has not come without 
complications. Mr. Smith's trial is being broadcast 
live, essentially to tlie world, by cable television. The 
cable television industry bas come to realize that the 
public, including people far from Sarasota County, 
Florida, will view a trial not merely to assure that 
both sides receive a fair trial, but as a form of 
informative entertainment. Since tlie trial of O.J. 
Simpson, we have known that judges, lawyers, and 
expert witnesses can easily become household names 
and celebrities by virtue of a well-publicized trial. 

Mr Smith's tr~al, however, from liis perspective, is 
not a matter or  tnformative entertainment He has a 
constitutional right to a fair trial by a jury, 
uninfluenced by matters or people outside the 
courtroom Likewise, tlie jurors did not come to tlie 
courthouse to be celebrity guests on a reality TV 
show Because they are adults with drivers licenses, 
tliey received an order of court compelling them to 
appear They are obeying the law and performing a 
valuable public service tliat many others shirk 

In article 1 ,  section 23, of tlie Florida Constitution, 
every natural person is guaranteed the right "to be let 
alone and free from governmental intrusion into the 
person's private life." Admittedly, we do not 
guarantee our citizens tliat tliey will be free from 
media intrusion into their lives, but citizens who are 
compelled to serve as jurors would seem to be 
entitled to some degree of protection when the 
government partners with tlie media to transform a 
courtroom into a live television show, supplemented 
by a large number of multimedia internet sites. 

When a trial becomes such an extraordinary event, 
tlie trial court oRen needs to protect tlie ,jury from 
outside influence. Without some protection during 
the trial, jurors' names and faces would be readily 
recognizable by strangers who see them at the gas 
station, grocery store, or a restaurant The likelihood 
that one or more persons would try to influence tlieir 
decisions,*908 innocently or otherwise, seems very 
high. 

Sequestration of ajury is always a possibility, but 
the truth is tliat sequestration is little better than 
imposing an involuntary detention on a group of 
citizens because of their willingness to perform their 

civic duty. It should be a last resort. There may be 
times when sequestration is essential to protect a 
defendant's right to a fair trial or to assure tlie media 
its First Amendment rights, but sequestration is a 
niajor intrusion into the liberty rights of the jurors 
and their families. 

It is in this context tliat the trial court tried to balance 
the respective constitutional rights of Mr. Smith, the 
Media, and the jurors. In seeking to achieve this 
balance, the trial court presented its findings, as they 
relate to tlie level of media coverage sunounding 
these events, to tlie media representatives prior to 
iniposing the challenged order. It is iniportant to note 
tliat the objections raised by the Media did not 
contest these findings 

11. Analysis 

121 Tlie Media's petition seeks certiorari review of the 
order. A district court reviews a trial court order 
under its certiorari jurisdiction to determine whether 
the trial court violated procedural due process or 
whether its order departed from tlie essential 
requirements ofthe law. Frrssv it Crrri+~lei,, 884 So.2d 
359 (Fla. 2d DCA 20041. There is no dispute that the 
trial court gave the Media notice of its intention to 
impose some restrictions and that it held a hearing on 
October 13, 2005, to determine the necessity for 
imposing any limitations on media publication ofjury 
information. The specific media outlets represented at 
the hearing were Tlie Sarasota Herald Tribune, 
Sarasota News Now, WFLA Channel 8, The Tampa 
Tribune, TIie Bradenton Herald, and all outlets 
owned by Times Publishing Company. These 
represented outlets attended tile hearing and were 
given an opportunity to help fashion tlie least 
restrictive means to protect Mr. Smith's right to a fair 
trial. Thus, the Media is not arguing tliat it was 
deprived of due process. It argues that the order 
departs from the essential requirements of the law 
and violates tile First Amendment. 

II1 TIie Media's objections go to three provisions 
within the order: 

1. The clerk of this court shall not release to any 
person the names, addresses, or any other 
identifying information concerning potential jurors 
in this case, except as provided herein. The news 
media is prohibited fiom publishing the names and 
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addresses of prospective or seated jurors in this 
case, except as provided herein. 

4 The news media is prohibited at any time from 
taking photographs or video of tlie faces of the 
prospective jurors or seated jurors in this case 

5. The media is precluded from having any 
contact witli prospective or seated jurors during the 
proceedings. 

As to the restrictions in paragrapli I, we would first 
note that altliough both sentences in paragraph 1 end 
with "except as provided herein," there do not appear 
to be any exceptions actually provided within tlie 
order involving anyone other than the parties As the 
Media is not a party in the ongoing trial, it would 
appear it has not been afforded any of the exceptiolis 
provided in the order. Furthermore, we note tliat 
where members of the media clialleoged an order of 
the trial court in a highly publicized criminal trial, in 
a case witli similar facts and circumstances to tliose 
in the instant case, the media and tlie parties were 
able to reach an independeut"909 conclusion that the 
witliholdine of iurors' names and addresses bv the - 
court was permissible S~o~bearn Telesniori COIIJ. 1,. 
Sfate. 723 So.2d 275 (Fla. 3d DCA 19981 

However, the second scntence of paragraph I is 
unquestionably a prior restraint As stated, this 
sentence not only restricts puhlicatioo of jurors' 
names and addresses obtained through the court, but 
it also prevents the publication of this information 
when obtained through any outside source 
Furthermore, tile order does not expressly state 
whether these restrictions will end at the conclusiori 
of the trial At best, these deficiencies make tlie 
restrictions in paragraph 1 overly broad. 

Florida Rule of .Judicial Administration 2.170 
provides a presiding judge witli the authority to 
control electronic media and still pliotograpliy 
coverage o i  trial court proceedings Rule 2.170(al 
specifically provides: 

Subject at all times to the authority of the presiding 
judge to: (i) control the conduct of proceedings 
before the court; (ii) ensure decorum and prevent 

distractions; and (iii) ensure tlie fair administration 
of justice in the pending cause, electronic media 
and still photography coverage of public judicial 
proceedings in the appellate and trial courts of this 
state shall be allowed in accordance with tile 
following standards of conduct and technology 
promulgated by the Supreme Court of Florida. 

J4J In order for a tlireat to the administration o f  
justice to permit the imposition of a prior restraint, 
that tlireat must be immediate Miami Herald 1i 

Mclrito.rh. 340 So.2d 904. (Fla.1976) None of the 
parties or participants in this proceeding have - 
indicated tliat there exist any specific tlireats to either 
the jury venire as a wliole or to any individual 
member of the impaneled jury However, tlie tindings 
of the trial court regarding the intense media 
coverage during these proceedings and the 
possibilities of juror influence or harassment while 
the jurors are going about their daily lives is certainly 
a valid concern related to the fair administration of 
justice. There are unquestionably times when it might 
be necessary for a trial judge to impose media 
restrictions on the publication of juror information, 
and nothing in this opinion sllould be read to fault the 
trial court in the execution of its valid intent to 
protect tlie jurors' privacy interests and the Sixth 
Amendment rights of the accused while maintaining 
a balancing with the First Amendment interests of the 
press and public. 

Tlie test used to analyze whether restraints imposed 
on the media in criminal cases constitute an 
unconstitutional prior restraint was established in 
Nebraska Press ASS'IT v. Stuart, 427 U.S. 539. 96 
S.Ct. 2791. 49 L.Ed.2d 683 (1976). The Supreme 
Court in Nebra,ska P ~ E S  set forth a three-prong 
consideration to determine: (1) the nature and extent 
of pretrial news coverage; (2) whether alternative, 
less restrictive measures are available which would 
protect the integrity of the judicial process without 
imposing a restraint on tlie media; and (3) the 
effectiveness of the ordered restraint 

Tliere is no doubt tliat the media coverage of this trial 
is extreme as it relates to the first prong of Nebraska 
Pre,ss Furthermore, the trial court cannot be expected 
to rely on an indication from seven represented media 
outlets, the unrepresented internet bloggers, and other 
less reputable communication sources that they have 
no intent to publish the names and addresses of the 
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jury to ensure the integrity of trial. Notliing in the 
record before this court allows us to conclude that 
any specific intimidation or threat to the jury has 
occurred, but the trial court clearly *910 sets forth a 
basis for why the publication of jurors' names and 
addresses might create individualized instances of 
intimidation. Taking steps to prevent court-provided 
access to the very information that would enable 
specific identification of individual juror members 
would appear to be within tlie trial court's discretion. 
Neither the State, Mr. Smith, the media, or any otlier 
entity lias presented evidence or documentation to 
suggest tliat this order has been ineffective in 
protecting tlie july fro01 public intimidation and 
ensuring that througliout tlie proceedings, thus far, 
ANY undue influence lias occurred, However, our 
concern with the restraint imposed in paragraph I is 
primarily related to whether less restrictive 
alternatives to denying any and all publication of this 
information, regardless o i  its source, were ever 
available or considered 

As it is broadly stated, we must quash tliat portion 
of paragraph I that prohibits the publication o i  tlie 
otherwise obtained jury information "Altliough a 
government may deny access to information and 
punish its theft, government may not prohibit or 
punish the publication of the information once it falls 
into tlie hands of the press unless the need for secrecy 
is manifestly overwhelming." I%. Pl~bl'r. Co. v. 
B~oolre, 576 So.2d 842 (Fla. 1st DCA 19911. 
Althougli we make no specific findings as to whetlier 
circumstances at this point in tlie trial would or would 
not allow for the prior restraint of this information, 
there currently exists nothing in the record before us 
to say that all less restrictive means were adequately 
considered, and we cannot uphold this portion of the 
order. 

141 As to the restrictions in paraglap11 4, we first note 
that the Media characterizes this restriction as a 
proliibition against photographing the jurors, when 
the ~estriction is actually limited to tlie jurors' faces 
We recognize, however, that it might be difficult or 
impossible to photograph the jurors without tlie risk 
of photographing their faces Additionally, the order 
contains no time limit and is ambiguous as to whether 
it applies to locations other than the courtroom or the 
courthouse Effectively, paragraph 4 also operates as 
a prior restraint because the obvious intent of 
prohibiting the act of photograpliing a juror's face is 

to proliibit the subsequent publication of that image. 

171181 "No court has held that it is per se reversible 
error to allow the jurors' faces to be photographed in 
a controversial criminal trial. It is ultimately the 
fairness of the proceedings which determines the 
appropriateness of limitations on media access." 
Cl~ovez v Sfnfe. 832 So.2d 730. 760 (Fla 20021. By 
waiting to file this petition, the Media created a 
situation whereby tlie seated jurors have now been 
given an assurance of privacy in reliance on the trial 
court's ordet; making it difficult to examine the less 
restrictive alternatives tliat might have been available 
to tlie court at the time the prior restraint was 
imposed when many of tliose less restrictive means 
are no longer available in light o i  the jurors' 
foreseeable reliance on privacy assurances of tlie 
order 

The presiding judge may exclude electronic media 
coverage of a particular participant only upon a 
finding that sucli coverage will have a substantial 
effect upon the particular individual wliicli would 
be qualitatively different from the effect on 
members of tlie public in general and such effect 
will be qualitatively different from coverage by 
other types ofmedia 

Ill 1.e Posl-Neuir~eeeli SIulio~n. 370 So.2d 764. 779 
(Fla.19791. Although WFTI' s. Slnle. 704 So.2d 188, 
191 iFla. 4th DCA 1997), holds that "[nJothing in 
Rule 2.170, Posr-Ne>v.siveek, or any otlier supreme 
court opinion suggests that jurors or prospective"911 
jurors are to be treated differently from otlier types of 
trial participants-such as attorneys, witnesses, or 
court personnel-for the purposes of publishing or 
broadcasting tlieir photographic images," the media's 
rights in recording-the c<uriroom proceedings are not 
absolute, and the trial court may properly impose 
certain restrictions on the media's presence in a court 
proceeding 

The holding in Ssltbeanz identifies tlie possibility of 
circumstances whereby a trial court could properly 
impose a restriction on the media coverage of jurors 
when that court finds that, as set forth in Posl- 
Ne~vnveek,"sucli coverage will have a substantial 
effect upon the particular individual which would be 
qualitatively different from the effect on members of 
the public in general and such effect will he 
qualitatively different From coverage by other lypes 
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of media" 723 So.2d at 278 In imposing tlie 
restrictions in the order currently on review, the trial 
court argues that it specifically made the requisite 
findings. This argument raises the question of 
whether, in light of tlie holding in Sinibeani, the trial 
court's order as to paragraph 4 is in fact a departure 
fiom the essential requirements of law. Our review of 
this question would be somewhat limited by the 
Media's self-imposed necessity for this court's hurried 
review. However, we need not reach a conclusion to 
this far-reaching question to fully review the issue 
currently before us because the restraints imposed by 
paragraph 4 are overbroad as currently written 

L9J As to tile restrictions in paragrapli 5, although it 
appears to be intended as nierely a counterpart to the 
restrictions placed on the jury tlirougli any standard 
jury instructions, tlie proliibition against "any 
contact" "during tlie proceedings" seems very broad 
and ambiguous and requires that the proliibition be 
stricken. 

The overbreadth of paragraphs four and five is 
partially remedied by the fact that a jury has already 
been seated. In paragraph four, the trial court 
prohibited the news media from taking a pliotograph 
or video of the face of a prospectivejuror as well as a 
selected or seated ,juror "at any time." Similarly, in 
paragraph five, tlie news media was prohibited from 
having "any contact with prospective or seated jurors 
during the proceedings." Paragrapli four prohibits the 
taking of' a photograph or video depiction of a 
prospective juror "at any time." As there is no legal 
basis to continue to maintain tile bar, because a jury 
panel lias now been selected and seated, such a 
prohibition, even if' initially valid, must now expire. 
Paragraph five similarly bars "any contact" with 
pr.o,speclive jurors by the media. Tlie proliibition is 
not limited as to time or place and "any contact" is, 
as used, overbroad. However, for the reasons 
previously expressed related to prospective jurors in 
paragraph 4, this bar must also now expire 

The remainine nroliibitions unon the Media set fortli 

these proceedings" could be interpreted to include all 
legal proceedings involving the instant case, 
including appeals. 

Accordingly, we hold that the prohibitions that 
remain set fortli in paragraplis four and five shall 
expire at 11:OO p.m. on November 18, 2005. We do 
not strike them immediately so that the trial court 
may, if it so chooses, enter a new, "912 properly 
defined order with all necessary findings as set forth 
by current case law, prior to the expiration of time 
identified herein Due to the constraints of' the 
continuing trial process, it niay be necessary for the 
trial court to seek assislance from anotlier judge to 
accomplisli this task For tlie above-stated reasons, 
we grant tlie Media's petition in part and quasli that 
portion of the trial court's order referred to in this 
opinion as the second sentence of paragrapli 1. 
Furthennore, should tlie trial court decline to enter a 
new order addressing the deficiencies identified in 
paragraphs 4 and 5 within the time constraints set 
forth in this opinion, tliose portions of the order are 
also quashed 

Petition granted and order quashed in part. 

CASANUEVA and VILLANTI, JJ., Concur. 

APPENDIXA 

IN THE CIRCUIT COURT OF THE TWELFTH 
NDICIAL CIRCUIT 

IN AND FOR SARASOTA COUNTY, FLORIDA 

STATE OF FLORIDA, 

JOSEPI3 P. SMITI-I, Defendant. 

CASE NO 2004 CF 2129 NC - .  
in paragraphs four and five pertaining to the actual 
sitting jurors suffer from the identical overbroad ORDER CONCERNING MEDIA COVERAGE; 

deficiencies as those identified for prospective jurors. ORDER LIMITING RELEASE OF JUROR 

For example, paragraph four could be read to INFORMATION; ORDER RESTRICTING 

nreclude nublication even after the iurors' terms of INTER VIEWS HEL,D WITHIN SARASOTA 
-... --. . 

service have exnired. Paraeraoh five suffers from a JUDICIAL CENTER - .  
similar defect. As another example, the term "during 
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This matter came before the Courl on its own motion 
in anticipation of the pending jury trial scheduled to 
commence on November 7, 2005 The Court 
provided timely notice of the hearing to the parties 
and the media representatives to allow a fair 
opportunity to be heard At the conclusion of the 
hearing, which was held on October 13, 2005, 
counsel for the media requested additional time to 
file additional, written objections, and tile request 
was granted 

FN1.See lf7FTK Itlc. ir Slate. 704 So.2d - 
188. 190 (Fla. 4th DCA 19981. 

Case law provides that a "ruling can be supported by 
matters within the judicial knowledge of tlie trial 
judge, provided they are identified on the record and 
counsel [is] given an opportunity to refute or 
challenge them." State I,. Pal111 Beach Nei~ls~aners, 
395 So.2d 544. 547 (Fla.198 1 ). At the hearing, the 
Court set forth tlie following findings and rulings on 
tlie record and provided counsel and media 
representatives a fair and reasonable opportunity to 
challenge or refute tliem. 

Findings 

1. This is a case of intense public interest, which has 
generated significant media attention, both nationally 
and locally The media coverage has consisted not 
only of newspapel articles, but has also included 
television, radio, and online coverage. 

2. Exarnples of online media coverage include the 
following: 

a. On the Sararota Herald-Tribrtne!~ website, there 
is a section entitled "Special Section: Carlie Brucia 
Abduction" containing an extensive liistory of the 
Bmcia case including videos, documents and 
archived news stories. See Sarasota Herald- 
Triblale Ot71Ole (visited October 13,2005) 

b Tlte Tarltpa Trrbcr,te's website has a similar 
"Special Reports" section dedicated to news 
stories, videos and ongoing coverage of the Carlie 
Brucia case. *913See The Tar1lpa T~ibzrne Online 
(visited October 13,2005) 

"websection" devoted to "The Search for Carlie" 
See The Sl Peferrbrrrg Tfnter O17li11e (visited 
October 13,2005) 

3 A Google internet search using the words, "Carlie 
Brucia murder" yields approximately 15,000 hits and 
likely will yield more hits as the trial date 
approaches 

4. The national media has also covered this case 
extensively and an online search reveals that as of 
October 13, 2005, approximately 9 stories had been 
posted on CNN COM and 22 stories has been posted 
on FOXNEWS COM 

5. .Jurors must be assured of the ability to go about 
tlieir daily business witliout being identified, or 
accosted, by individuals in the community who may 
recognize their names or faces from the television or 
media coverage of the trial This need requires that 
reasonable steps be taken to restrict the release of 
identifying information of the jurors. See Stolbennt 
Tele~~isiot~ COID. t i  Stale, 723 So.Zd 275 (Fla. 3d 
DCA 19981, reh'g en ballc gra-anted723 So.2d at 280 
(Fla. 3d DCA 1998)rei~ de,lied740 So.2d 529 
(Fla.1999). 

6. By protecting the jurors' identities, tliey will be 
protected from outside influences, such as individuals 
who may recognize them and offer unsolicited 
"advice," or "tips," unwanted personal comments, or 
opinio~is about the case See S ~ ~ n b e c ~ t , ~  Te/evIsiot~ 
Car.!?. 11. Slate, 723 So.2d 275 (Fla. 3d DCA 
1998)reh'g e11 bane g1a,11ed723 So.2d at 280 (Fla. 3d 
DCA 1998)rev der7iedl40 So.2d 529 (FIa.1999). 

7 In Slzeppard v Man~'ell, the United States 
Suprenie Courl described the unfortunate impact of a 
lower court failing to properly protect jurors and 
noted: 

The numerous pictures of tile jurors, with their 
addresses, which appeared in the newspapers 
before and during the trial itself exposed them to 
expressions of opinion fiom both cranks and 
friends 

Sl teu~ard Ir Mamitell, 384 U.S. 333, 353. 86 S.Ct. 
1507. I6 L.Ed.2d 600. (19661. 

c. TIre 5'1 Pelevsburg Tirrles Onlitle has a similar 
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8. The Court has an affirmative duty to control all 
aspects of pretrial and trial proceedings and must take 
steps to ensure that the jurors are not improperly 
influenced by extraneous factors or sources sufficient 
to endanger the Defendant's right to a fair trial. 
Gar~ttetl Co. I c .  I. Stole, 571 A.2d 735. 751 
(De1.1990) .~  

1;NZ. The Florida Supreme Courl also 
stressed that, "it remains essential for trial 
judges to err on the side of fair trial rights 
for both the state and tlie defense The 
electronic media's presence in Florida's 
courtrooms is desirable, but it is not 
indispensable." Slc~te I). Poltrr Betrcll 
N ~ I O S P N I I ~ I S .  395 So.2d 544. 549 fFla.l9SI). 

9 The Court finds there is an imminent threat to tlie 
administration of justice in this case, sufficient to ban 
the media from photographing and videotaping 
prospective or seated jurors See Tirtres Pirblrshrrlg 
Co. IIIC. I), Stare, 632 So.Zd 1072, 1075-1076 (Fla. 
4th DCA 19941. This Order extends beyond the 
courtroom as detailed below 

10. The Court finds it would serve little purpose to 
protect juror privacy within the courtroom without 
instituting measures to protect tlie jurors' privacy and 
security once they leave the judicial center 

I I The Court has coordinated with the Sarasota 
County Sheniffs Office to ensure that proper security 
measures are in place To detail the extent of the 
security measures that the Sherriffs Office and the 
Court have been taken in this Order, which when 
entered will be a public record,*914 would seriously 
curtail the effectiveness of those measures. 

12. Pursuant to the provisions of Administrative 
Order 2004-24.2, paragraph l I, which provides "if 
available, space for interviews will be designated," 
tlie Court makes a specific finding that tlie Sarasota 
Judicial Center does not contain adequate space 
available for media reoreseotatives to conduct 

ORDERED: 

I The clerk of this Court shall not release to any 
person the names, addresses, or any other identifying 
information concerning potential jurors in this case, 
except as provided herein The news media is 
prohibited from publishing the names and addresses 
of prospective or seated jurors in tliis case, except as 
provided herein 

2. Trial Counsel for the State of Florida and tlie 
Defendant are hereby exempted from tliis provision 
and shall be given full access to potential juror 
information Trial Counsel may use sirch inforination 
to investigate for the purposes of the voir dire 
process, but shall not reveal tliis information to 
anyone not a party to this action or a member of the 
trial counsel's litigation team. 

3 On jury selection days, prospective jurors will be 
assigned numbers. Each prospective juror will have a 
unique number In open court, the Judge, trial 
counsel, tlie courtroom clerk, and the jury office will 
refer to the prospective jurors (and eventually seated 
jurors) only by number. No one shall reference a 
prospective juror by name or reveal juror-identifying 
information, such as addresses in open court 

4 The news media is prohibited at any time from 
taking photographs or video of the faces of tlie 
prospective jurors or seated jurors in this case 

5 The media is precluded from having any contact 
with prospective or seated jurors during the 
proceedings 

6. The news media remains free, subject to the 
specific provisions of tliis Order, to report any events 
surrounding tliis case 

7. The media is not precluded from being present in 
the courtroom according to prior agreed-upon 
procedures for high-profile cases 

interviews. Media representatives will need to 
conduct interviews outside the Sarasota Judicial 8 The media is not precluded from publisliing 

Center identifying juror information disclosed in court or 
answers to questions that are disclosed in open court 

It is, therefore, 9. The media is not to approach trial counsel, the 
Defendant, witnesses, or the Judge while in the 
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Courtroom. 

10. If juror questionnaires or information sheets are 
used, and those records are deemed to constitute 
public records under Florida law, and proper requests 
are made for those records during tile time of jury 
selection and tlie trial of this case, prior to their 
release, any juror identifying information (for either 
prospective or seated jurors) shall be released from 
the questionnaires or information sheets 

11 Due to space constraints within tlie Sarasota 
Judicial Center and for safely considerations, all 
interviews conducted by media representatives must 
occur outside of tile Sarasota Judicial Center a 

FN3. As clarified in open court, the media 
may make a request for an interview while 
in the Sarasota Judicial Center; however, tlie 
actual interview must occur outside. 

12 No cellular telephones or electronic devises, 
wliich security determines may "915 cause 
unnecessary disruptions or distractions will be 
permitted in the courhooni 

DONE AND ORDERED in Sarasota, Sarasota 
County, Florida, on this 2lst day of October 2005. 

Is1 Andrew D. Owens. Jr. 

Andrew D Owens, lr., Circuit Judge 

Copies Faxed to: 

Debra Jolines Riva, Assistant State Attorney at (941) 
861-4465 

Adam Tebrugge, Assistant Public Defender at (941) 
861-4565 

Gsegg Thomas, Esq, and Rachel Fugale, Esq., at 
(813) 229-0134 

Penelope T. Bryan, Esq. And Thomas E Reynolds at 
(727) 823-61 89 

Barry Tarleton, Chairman of Media Committee at 
(941) 342-6800 

Copies to: 

Office of Court Administration-Sarasota County 

Court Reporter-Sarasota County 

Bailiffs-Sarasota County 

Court Clerk-Sarasota County 

Fla App 2 Dist ,2005 
Sarasota Herald-Tribune v State 
916 So 2d 904, 30 Fla L Weekly D2630, 34 Media 
L. Rep 1707 

END OF DOCUMENT 
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HState v. Green 
Fla., 1981 

Supreme Court of Florida. 
STATE of Florida, Petitioner, 

v. 
Adelita Quejado GREEN, Respondent 

No. 57398. 

March 5, 198 1 

Defendant was convicted in the Circuit Courl, Dade 
County, Allen M. Gable, I., of grand larceny, and she 
appealed. The District Court of Appeal, 377 So.2d 193, 
reversed and remanded. On petition for writ of certiorari 
on a certified question, the Supreme Courl, Overton, J., 
held that: (1) trial court's evidentiary finding that actual 
in-court electronic coverage would render othenvise 
competent defendant incompetent to stand trial met 
require~netits o I  "qualitatively different" test used to 
determine whether electronic media should be excluded 
from courtroom, and (2) where defendant had previously 
been found incompetent to stand trial, where treatment 
subsequently rendered her competent to proceed with the 
cause, and where defense motion to exclude electronic 
media asserted under oath that defense counsel would 
produce psychiatric testimony at evidentiary hearing 
which would establish that the presence of electronic 
media would adversely affect defendant's ability to 
communicate with counsel, trial court was required to 
have an evidentiary hearing on tlie competency issue 
which would have allowed application of the 
"qualitatively diffeseot" test. 

Certified question answered in affirmative; remanded for 
new trial. 

Adkins, J., concurs in result only 

West Headnotes 

jlJ Constitutional Low 92 e 4 6 0 5  

92 Constitutional Law - 
92XXVII Due Process 

92XXVlI(N) Criminal Law 
92XXVIl(I-I)4 Proceedings and Trial 

Page I 

921t4603 Public Trial 
k. Publicity. Most Cited Cases 

(Formerly 92k268(2. I), 92k268(2)) 

Criminal Law 110 -633.16 

110 Criminal Law - rn Trial 
lIOXX(B) Course and Conduct of Trial in 

General 
1101t633 16 k Canieras, Rccord~t~g Devices, 

Sketches, and Drawings Most C~ted Cases 
(Formerly 110k633(1), 92k268(2 I), 92k268(2)) 

Trial court's evidentiary finding that actual in-court 
electronic coverage would render otherwise competent 
defendant incompetent to stand trial met requirements of 
"qualitatively different" test used to determine whether 
electronic media should be excluded from courtroom; 
accordingly, trial court was compelled under the due 
process clause to prohibit electronic media coverage of 
tlie court proceedings. West's F.S.A.Const. Art. I .  6 9; 
U.S.C.A.Const. Amend. 14 

1Zl Criminal Law 110 b 6 3 3 . 1 6  

I I0 Criminal Law - rn Trial 
IIOXX(B) Course and Conduct of Trial in 

General 
1 10lt633.16 k Cameras, Recording Devices, 

Sketciies, and Drawings Most Cited Cases 
(Formerly llOk633(1)) 

A defendant docs not have an absolute constitutional riglit 
at his or her option to exclude electronic media coverage 
of the judicial proceedings 

110 Criminal Law - rn Trial 
IIOXX(B) Course and Conduct of Trial in 

General 
110k633.16 k. Cameras, Recording Devices, 

Sketches, and Drawings. Most Cited Cases 
(Formerly 110k633(1)) 

Trial judge's discretionary authority in applying 
"qualitatively different" test, to determine whether 

O 2008 Thomson/West. No Claim to Orig U.S Govt Works 



395 So.2d 532 
3'95 So.2d 532,7 Media L. Rep I025 
(Cite as: 395 So.2d 532) 

electronic media coverage will have a substantial effect 
upon particular individual which is "qualitatively 
different" from effect on members of public in general 
and whether such effect will he qualitatively different 
from coverage by other types of media, is analogous to 
the authority trial judges have traditionally applied in 
cases where special injury and special damages arise 
resulting from public disclosure of confidential 
informants, trade secrets, and details of child custody 
proceedings 

Criminal Law 110 -633.16 

I I0 Criminal Law - 
1IOX)( Trial 

IIOXX(B) Course and Conduct of Trial in 
General 

110k633.16 k. Cameras, Recording Devices, 
Sketches, and Drawings Most Cited Cascs 

(Formerly 110k631(1)) 
Any general effect resulting from public notoriety of case 
will not suffice to trigger electronic media exclusion from 
courtroom 

Criminal Law 110 -633.16 

1 I0 Criminal Law - 
i Trial 

IIOXX(B) Course and Conduct of Trial in 
Gerieral 

110k633.16 k Cameras, Recording Devices, 
Sketches, and Drawings Most Cited Cases 

(Formerly 110k633(3)) 
Single addition of the camera in the courtroom in 
circumstances where trial has engendered considerable 
public interest resulting in courtroom full o i  spectators, 
news reporters, and sket& artists, should not increase 
tension significantly so  as to require exclusion of 
electronic media from courtroom, given fact that 
electronic media will report the proceedings even if its 
camera is not actually in courtroom 

1 I0 Criminal L.aw - 
1 Trial 

lIOXX(B) Course and Conduct of Trial in 
General 

110k633.16 k. Cameras, Recording Devices, 
Sketches, and Drawings. Most Cited Cases 

(Formerly IlOk6.33(3)) 
Wider dissemination of information concerning judicial 
proceedings is not reason to exclude camera from 
courtroom. 

Criminal Law 110 -633.16 

110 Criminal L,aw - 
1 Trial 

lIOXX(B) Course and Conduct of Trial in 
General 

1 10k633.16 k Cameras, Recording Devices, 
Sketches, and Drawings Most Cited Cases 

(Formerly 1 10k633(1)) 
Procedural process which riecessarily follows from trial 
judge's discretionary authority in applying "qualitatively 
different" test requires expeditious hearing in all cases 
where proper motions to exclude electronic media from 
courtroom are presented 

JSJ Criminal Law 110 -633.16 

110 Cri~i~inal Law 
Trial 

IIOXX(B) Course and Conduct of Trial in 
General 

1301~633.16 k Cameras, Recording Devices, 
Sketches, and Drawings. Most Cited Cases 

(Formerly 110k633(1)) 
Proper motion to exclude electronic media from 
courtroom should set forth facts that, if proven, would 
justify entry of a restrictive order; general assertions or 
allegations are insufficient 

pJ Criminal Law 110 -633.16 

l I0 Criminal Law - 
1 Trial 

lIOXX(B) Course and Conduct of Trial in 
General 

110k633.16 k Cameras, Recording Devices, 
Sketches, and Drawings Most Cited Cases 

(Formerly 1 lOk633fI)) 
Trial court must allow affected media to participate in 
hearing held pursuant to motion to exclude such media 
from the couflroom. 

Criminal Law 110 -633.16 

l I0 Criminal Law - 
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I Trial 
lIOXX(B) Course and Conduct of Trial in 

General 
1 lOk633.16 k. Cameras, Recording Devices, 

Sketches, and Drawings. Most Cited Cases 
(Formerly 110k633(1)) 

Proceedings to determine whether electronic media 
should be excluded from trial coverage are collateral and, 
as such, should not necessarily delay main proceeding, 
particularly in criminal matters where right to speedy trial 
may be adversely affected 

Cr.imin:li Lnw 110 -6.3.3.16 

I I0 Criminal L.aw - 
Trial 

I IOXX(B) Course and Conduct of Trial in 
General 

110k633.16 k. Cameras, Recording Devices, 
Sketches, and Drawings. Most Cited Cases 

(Formerly 110k633(1)) 
"Qualitatively different" test, used to determine whether 
electronic media should be cxcioded from trial coverage, 
has constitutional dimensions when applied to a criminal 
defendant in that the constitutional riglit to fair trial is at 
issue. U.S.C.A.Const. Amends. 6.14 

p2J Criminal Law 110 -633.16 

110 Criminal Law 
Trial 

IIOXX(B) Course and Condoct of Trial in 
General 

I 10k633.16 k. Cameras, Recording Devices, 
Sketches, and Drawings. Most Cited Cases 

(Formerly 11 0k633(1)) 
Given fact that "qualitatively different" test, used to 
determine whether electronic media should be excluded 
from trial coverage, has constitutional dimensions when 
applied to the criminal defendant, a different quantum of 
proof applies to a criminal defendant as compared to all 
btlier trial participants 

I 10 Criminal Law 
II Trial 

IIOXX(B) Course and Conduct of Trial in 
General 

1 10k633.16 k. Cameras, Recording Devices, 

Sketches, and Drawings Most Cited Cases 
(Formerly 110k633(1)) 

General trial participant must clearly show some special 
and identifiable injury from presence of camera and 
electronic media under "qualitatively different" test used 
to determine whether electronic media should be excluded 
from trial coverage 

Jl4J Criminal Law 110 -633.16 

10 Criminal Law 
1 Trial 

IIOXX(D) Course and Conduct of Trial in 
General 

1101t633.16 k Cameras, Recording Devices, 
Sketches, and Drawings. Most Cited Cases 

(Formerly 1 IOk633(1)) 
Criminal defendant has twofold opportunity to show 
either that there is reasonable and substantial likelihood 
that identifiable prejudice to rigllt of fair trial will result 
from presence of electronic media under "qualitatively 
different" test, or the same special or identifiable injury as 
other trial participants 

Criminni Lnw 110 -633.16 

1 10 Criminal Law - 
I]OXX Trial 

IIOXX(B) Course and Conduct of Trial in 
General 

110k633.16 k. Cameras, Recording Devices, 
Sketches, and Drawings Most C~ted Cases 

(Formerly 110k633(1)) 
Under "qualilatively different" test, showing must be 
made that prejudice or special injury resulted snlely from 
presence of electronic media in courtroom in manner 
whicli is qualitatively different from that caused by 
traditional media coverage 

M C r i m i n a l  Lnw 110 @=7625.10(4) 

1 I0 Criminal Law - 
I Trial 

I IOXX(A) Preliminary Proceedings 
Separate Trial or Hearing on Issue of 

Insanity, Incapacity, or Incompetency 
I 10k625.10 Preliminary Proceedings 

110k625.10(41 k. Initiation by 
Prosecution or Sua Sponte by Court; Absence of Request. 
Most Cited Cases 
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(Formerly 1 lOk625) 
Trial judge has the responsibility of conducting an 
evidenliary hearing on a defendant's competency to stand 
trial whenever any reasonable indication of incompetency 
arises, whether or not trial counsel requests such a 
hearing. 

Criminal Law 110 -633.16 

1 10 Criminal Law - 
Trial 

I IOXX(B) Course and Conduct of Trial in 
General 

I 10k633.16 k. Cameras, Recording Devices, 
Sketches, and Drawings. Most Cited Cases 

(Formerly 110k633(1)) 
Where defendant had previously been found incompetent 
to stand trial, where treatment subsequently rendered her 
competent to proceed with the cause, and where motion to 
exclude electronic media asserted under oatli that defense 
counsel would produce psychiatric testimony at 
evidentiary liearing which would establish h a t  presence 
of electronic media would adversely affect defendant's 
ability to communicate with counsel and cause her to 
lapse back into psychosis, trial judge was required to have 
an evidentiary hearing on tlic competency issue which 
would have allowed application of tlie "qualitatively 
different" test to determine whether electronic media 
should have been excluded from courtroom. 

pSJ Criminal Law 110 -633.1 6 

110 Criminal Law - 
Trial 

I IOXXiB) Course and Conduct of Trial in 
General 

110k633.16 k Cameras, Recording Devices, 
Sketches, and Drawings Most Cited Cases 

(Formerly 110k633(1)) 
While requiring a hearing, procedure to determine 
applicability of "qualitatively different" test, used to 
determine whether electronic media should be excluded 
from courtroom, may not necessarily require an 
evidentiary hearing; trial court in many instances could 
have a hearing and make a decision on the basis of 
affidavits after all parties have had an opportunity to be 
heard 

Jl9J Crimit~al Law 110 -633.16 

1 I0 Criminal L.aw - 
Trial 

IIOXXiB1 Course and Conduct of Trial in 
General 

1 30k633.16 k. Cameras, Recording Devices, 
Sketches, and Drawings. Most Cited Cases 

(Formerly 110k633(1)) 
Cameras in courtrooms should not be situated so that they 
interfere with proceeding or with any of trial participants 
or tlieir activities, especially defense counsel-derendant 
conferences in criminal trials. 

*534 Jim Smith, Atty Gen , and James H Greason, Asst 
Atty Gen , Miam~, for petitioner 
Roy E Black, Mianii, for respondent. 
Talbot D'Alemberie and Donald M Middlebrooks, of 
Steel, Hector & Davis, Miami, *535 for Post-Newsweek 
Stations, Florida, Inc., amicus curiae 
OVERTON, Justice. 
This is a petition for writ of certiorari from a decision of 
tlie Third District Court of Appeal, reported at 377 So.2d 
193Fla .3d DCA 1979), in whicli it certified to this Court 
the following question to be o i  great public interest: 

Whether a trial court is constitutionally required (undcr 
the due process clause of the Fourteenth Amendment to 
the United States Constitution and article I. section 9, of 
the Florida Constitution) to prohibit electronic media 
coverage of court proceedings in a criminal case upon a 
demonstration that such coverage would render an 
otlienvise competent defendant incompetent to stand 
trial? 

il] We have jurisdiction.[FNI1 Applying the facts of the 
instant case to the certified question, we approve the 
affirmative answer of the district court and hold that a 
trial court's evidentiary finding that actual in-court 
electronic coverage would render an otherwise competent 
defendant incompetent to stand trial meets the 
requirements of the "qualitatively different" test set forth 
in In re Post-Newswcelc Stations. Florida, Inc.. 370 So.2d 
764 (Fla. I9791 1FN21 This answer is also mandated by the 
orinciples exoressed bv the United States Suoreme Court 
in ~ r b p e  v. '~issouri:  420 U.S 162. 95 s:c~. 896. 43 
L.Ed.2d 103 (19751. See Lane v. State. 388 So.2d 1022 
(Fla. 19801. 

FN2. In Post-Newsweek, we held that elechonic 
media courtroom coverage did not per se violate 
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due process standards under the United States 
Constitution. That holding has recently been 
approved.Cbandler v. ~ lor ida .  449 U.S. 560. 101 
S.Ct. 802.66 L.Ed.2d 740 (u. 

The district court reversed and remanded the cause for a 
new trial based on three trial court errors: (1) the trial 
court's failure to require a pretrial evidentiary hearing on 
respondent's motion to exclude electronic media; (2) the 
trial court's failure to enforce respondent's subpoena duces 
tecum; and (3)  the trial court's exclusion of two of 
respondent's impeachment witnesses 

We approve the district court decision and find points two 
and three were properly decided, do not concern the 
certified question, and necessitate no further discussion 

The relevant facts concerning tlie fiist issue, which is tlie 
basis of the certified question, are as follows Respondent, 
an attorney, was charged with grand larceny for allegedly 
misappropriating client funds Afler three court-appointed 
psychiatrists found respondent incompetent to stand trial, 
the trial court postponed the proceedings. Several niontlis 
later, respondent was reexamined by tlie same three 
psychiatrists and found to be competent to stand trial, 
although each agreed that she continued to be mentally 
disturbed Afler an evidentiary hearing on the issue, the 
trial judge found that respondent was indeed competent 
for trial and set a trial date 

Defense counsel thereafter moved for the exclusion of 
electronic media from the trial, asserting as grounds the 
history of respondent's mental illness and, by affidavit, set 
forth the opinion of one of the court-appointed 
psychiatrists who allegedly had concluded: 

(A)ppearance of the electronic media in this case would 
adversely affect the defendant Her anxiety and 
depression will be heightened and actively interfere 
with her ability lo defend herself and to communicate 
with counsel. 

Defense counsel further stated: 
That based upon his extensive contact with the 
defendant over a ten month period he has concluded 
that extensive media coverage of the trial will severely 
lessen defendant's ability to properly defend herself Up 
to a month ago this defendant was unable to actively 
assist in the preparation of her defense: she was totally 
apathetic, had no interest in discussing the details of the 
transactions involved, and continually expressed 

extreme depression concerning the Future.*536 Her 
condition is still very fragile; articles in newspapers, 
radio and television affect her greatly. The intrusion of 
cameras into the courtroom would paralyze her with 
apprehension and consequently prevent her from 
defending herself. 

The motion also included the report of respondent's 
treating psychiatrist who had concluded that the presence 
of electronic media in the courtroom would adversely 
impact respondent's competency to stand trial The trial 
court lieard argument on the merits of the motion but 
refused to take any testimony on the issues presented The 
motion was denied 

On appeal, the Third District Court correctly rejected 
respondent's contention that she had an absolute 
constitutional right at her option to exclude electronic 
media coverage of the judicial proceedings, Chandler v. 
Florida. 449 U.S. 560. 101 S.Ct. 802. 66 L.Ed.2d 740, 99 
U.S.L.W. 4141 (19811; Post-Newsweek ; but found that 
respondent's motion to exclude electronic media alleged 
probable prejudice violative of constitutional due process 
standards sufficient to require an evidentiary hearing on 
the matter. The district court expressly found from the 
record: 

Although tlie trial court adjudged tlie defendant 
competent to stand trial, no determination or inquiry 
was ever made by the trial court as to whetlier such 
competency would exist in the event the trial were 
televised (I)t was incumbent upon the trial court to 
conduct a full evidentiary hearing thereon which, at a 
minimum, should have included testimony or reports by 
the court-appointed psychiatrists as to the impact which 
electronic media coverage of this trial would have on 
the defendant's conipetency to stand trial. 

377 So.2d at 200-01. The district court concluded that the 
trial court committed reversible error in refusing to 
provide an evidentiary hearing on this issue. 

121 The issue in the instant case sharpens the rocus on the 
discretionary authority given the trial judge to restrict 
electronic coverage as it applies to criminal defendants 
and other trial participants generally We established the 
test for the trial judge to apply in Post-Newsweek : 

The presiding judge may exclude electronic media 
coverage of a particular participant only upon a finding 
that such coverage will have a substantial effect upon 
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the particular individual which would be qualitatively 
different from the effect on members of the public in 
general and such effect will be qualitatively different 
From coverage by other types of media. 

Id. at 779. This "qualitatively different" test gives the trial 
judge definitive guidelines by which he is allowed to 
exclude electronic media from court proceedings. We 
note that the trial judges' discretionary authority in this 
regard is analogous to the autliority trial judges have 
traditionally applied in cases where special injury and 
special damages arise resulting from public disclosure of 
confidential informants, trade secrets, and details of child 
custody proceedings 

The instant test emphasizes that any general effect 
resulting from public notoriety of the case will not suffice 
to trigger electronic media exclusion, We realize that 
courtrooms are intimidating and that apprehension 
accompanies most individuals who must participate in a 
court proceeding This, liowever, is not a product of 
electronic media's presence. Courtrooms were 
intimidating long before the advent of electronic media. 
Trials with considerable public interest liave always 
resulted in courtrooms full of spectators, news reporters, 
and sketch artists, all of whom add to the intimidation of 
the courtroom atmospliere. In our view, the single 
addition of the camera in the courtroom in these 
circumstances should not increase tension significantly, 
given the fact tliat electronic media will report the 
proceedings whether or not its camera is actually in the 
CourZroom. 

&J Wider dissemination of information concerning 

Juror 

1. Not at all 

2. Slightly 

3. Moderately 

4. Very 

5. Extremely 

judicial proceedings is not a reason to exclude the camera 
from the courtroom Local knowledge of the proceedings 
"537 will be no greater proportionately with electronic 
media than when this country was primarily agrarian and 
commonplace court attendance resulted in widespread 
knowledge 01 courtroom proceedings As our society has 
become more complex and urbanized, more citizens have 
become dependent on the media for courtroom knowledge 
rather than actual observation. The camera's physical 
presence in the courtroom once again allows, to a limited 
extent, personal observation of the judicial process 

We determined in our Post-Newsweek decision tliat tlie 
presence of electronic media in and of itself was 1101 

prejudicial In fact, answers to a questionnaire submitted 
to witnesses, jurors, and cour.t personnel reflected that 
there was almost no difference in concern about tlie 
dissemination and publication of their trial participation 
by the print media as compared to its dissemination by the 
electronic m e d i a w  We concluded that under these 
circumstances, citizens should not be denied this 
additional means to see their government in operation 
absent a truly overriding interest. 

FN3. The following questions and responses are 
excerpted from the Court's trial participant 
survey conducted after the pilot program initially 
allowing electronic media access to Floiida 
courts. See Post-Newsweek. 370 So.2d at 767. 

27. To what extent did knowing that tlie 
proceedings may be televised affect your 
desire to participate in tlie trial? 
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average response 

Witness 

1. Not at all 

2. Slightly 

3 Moderately 

4 Very 

5. Extremely 

average response 

Court Personnel 

- ---- - - -- - ---- - 

1. Not at all 

2 Slightly 

3. Moderately 

4. Very 

5. Extremely 

average response 

Attorney 

1. Not at all 

2. Slightly 
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3 Moderately 

4. Very 

5 Extremely 

average response 

30. To what extent did knowing that the 

Juror 

--*-- 

I Not at all 

2 Slightly 

3. Moderately 

4. Very 

5. Extremely 

average response 

Witness 

- --- -- - 

1 Not at all 

2 Slightly 

3 Moderately 

4 Very 

5. Extremely 

average response 

Court Personnel 

1.74 
proceedings may receive newspaper coverage 
affect your desire to participate in the trial? 
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1. Not at all 

2. Slightly 

3. Moderately 

4. Very 

5. Extremely 

average response 

Attorney 

1 Not at al 

2. Slightly 

i. Moderately 

5. Extremely 

average response 

In Post-Newsweek we recognized certain examples which 
might meet the qualitatively different test: (a) witnesses 
who are undercover officers or confidential informarits; 
(b) witnesses who, because of their prior testimony, have 
new identities; (c) witnesses who are presently 
incarcerated and have real fears of reprisal upon return to 
prison environment; (d) rape victims; and (e) child 
custody proceedings These examples were not intended 
to be all-inclusive *538 The trial court's discretion in 
applying the qualitatively different test controls In his 
remarks addressing television coverage of trials, 
Journalism Professor Fred W. Friendly recognized the 
need for this discretionary authority by stating: "But not 
even tlie most zealous advocates suggest coverage of all 
trials in all courts. I doubt that any serious journalist 
would wish to invade the privacy of rape victims or most 

I .G 
juveniles."Friendly, On Judging the Judges, in State 
Courts: A Blueprint for tlie Future, 70, 75 (T. Fetter ed. 
1978). 

[71~81~9l l lO~ The procedural process which necessarily 
follows from the trial judge's discretionary authority in 
applying the qualitatively different test requires an 
expeditious hearing in all cases where proper motions to 
exclude the electronic media are presented A proper 
motion should set forth facts that, if proven, would justify 
the enhy of a restrictive order. General assertions or 
allegations are insufficient The trial court must allow the 
affected media to participate in the hearing although all 
parties must recognize that these proceedings are 
collateral and, as such, should not unnecessarily delay the 
main proceeding, particularly in criminal matters where 
the right to speedy trial may be adversely affected 

O 2008 Thomsof les t .  No Claim to Orig. U.S. Govt. Works. 



395 So2d532  
395 So.2d 532,7 Media L. Rep. 1025 
(Cite ns: 395 So.Zd 532) 

Up12111311 141115 It should be recognized tliat the 
qualitatively different test has constitutional dimensions 
when applied to a criminal defendant because the 
constitutional right to Fdir trial is at issue. Given tliis 
factor, a different quantum of proof applies to a criminal 
defendant as compared to all other trial participants. Tlie 
general trial participant must clearly show some special 
and identifiable injury from the presence of the camera 
and electronic media under the test. However, the 
criminal defendant has a two-fold opportunity to either 
show that there is a reasonable and substantial likelihood 
that an identifiable prejudice to tlie riglit of fair trial will 
result from the presence of electronic media under tlie test 
or the same special or identifiable injury as other trial 
participants. In all instances, a showing must be made tliat 
the prejudice or the special injuty resulted solely from tlie 
presence of electronic media in tlie courtroom in a manner 
which is qualitatively different from that caused by 
traditional media coverage. 

In tlie instant case, this criminal defendant's right 
to fair trial was at issue because defense counsel had 
properly raised respondent's competency to stand trial as 
well as asserting that respondent met the qualitatively 
different test. Competency is an extremely sensitive area 
of the criminal law which tlie United States Supreme 
Court and this Court have discussed at lengUi.Drooe v. 
Missouri. 420 U.S. 162, 95 S.Ct. 896. 43 L.Ed.2d 103 
m; Lane v. State, 388 So.2d 1022 (Fla.1980). The 
United Stales Supreme Court and this Court have made it 
clear that the trial judge has the responsibility of 
conducting an evidentiary hearing on a defendant's 
competency to stand trial whenever any reasonable 
indication of incompetency arises, whether or not trial 
counsel requests such a hearing. Under the facts of this 
cause, respondent liad previously been found incompetent 
to stand trial. Treatment subsequently rendered her 
competent to proceed with the cause. TIle motion to 
exclude electronic media asserted under oath that defense 
counsel would produce psychiatric testimony at an 
evidentiary hearing which would establish that the 
presence of electronic media would adversely affect 
respondent's ability to communicate with her counsel and 
cause her to lapse back into e. Under these facts, 
tlie trial judge was required by Drope and Lane to have an 
evidentiary hearing on the competency issue, which by 
the circumstances would also allow an application of the 
qualitatively different test. 

The procedure determining whether the qualitatively 

different test applies, while requiring a hearing, may not 
necessarily require an evidentiary one. In our opinion, the 
trial court in many instances could have a hearing and 
make a decision on the basis of affidavits after all parties 
have had an opporhrnity to be heard. In the instant case, 
however, the competency issue mandated an evidentiary 
hearing. The trial judge erred in not allowing one. 

* 5 3 9 u  One further marter should be mentioned. By 
establishing the standards for camera placement in tlie 
coumoom in Post-Newsweek, we contemplated that the 
chief judges of each circuit would place the cameras in 
locations wliicli would allow coverage but at the same 
time not interfere or disrupt the coilduct of the trial. 
Cameras should not be situated so tliat tliey interfere with 
the proceeding or witli any of the trial participants or their 
activities, especially defense counsei-defendant 
conferences in criminal trials. In some instances, small 
courtrooms may not be suitable for camera coverage. This 
may require tlie chief judge to reschedule the proceeding 
in a larger available courtroom to ensure electronic 
media's noninterference. We have been impressed with 
tlie responsibility of tlie media, the trial judiciary, and the 
legal profession in providing electronic media trial 
coverage to tlie public without disruption of the 
proceedings. We hope tliat tliey will continue to 
reasonably and responsibly address tlie unique problerns 
which arise by reason of electronic media coverage. 

In conclusion, we note that in a free democratic society 
openness has historically been necessary for judicial 
credibility The presumption of openness in our courts is 
basic and essential to assure free citizens that no inside or 
outside manipulations influence the judicial process. The 
United States Supreme Court recognized this factor in 
Richmond Newspapers. Inc. v. Virginia. 448 U.S. 555, 
100 S.Ct. 2814, 2825. 65 L.Ed.2d 973 (19801, in which 
Chief Justice Burger stated: "From this unbroken, 
uncontradicted history, supported by reasons as valid 
today as in centuries past, we are bound to conclude tliat a 
presumption of openness inures in tlie very nature of a 
criminal trial under our system of justice " 

Tlie certified question is answered in !lie affirmative. We 
approve the excellent opinion of  Judge Hubhart applying 
our decision in Post-Newsweek to the instant facts and 
also approve the disposition of tlie other issues in tlie 
cause. The guidelines expressed in this opinion should 
assist in proper and justifiable use of electronic media in 
the courtroom. Accordingly, we remand this cause to the 
trial court for a new trial. 
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It is so ordered 

SUNDBERG, C. J., and BOYD, ALDERMAN and 
McDONALD, JJ., concur. 
ADKINS, I., concurs in result only. 
ENGLAND, J., did not participate in the consideration of 
this case. 
Fla., 1981. 
State v. Green 
395 So.2d 532,7 Media L. Rep. 1025 
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p ~ i a m i  Herald Pub. Co v. Lewis 
Fla ,1982. 

Supreme Court of Florida 
The MIAMI HERALD PUBLISHING CO., etc., et 

al., Petitioners, 
v. 

Royce R. LEWIS, et al., Respondents. 
No. 59.392. 

Sept. 2, 1982. 
Rehearing Denied March 2, 1983. 

Media appealed from ruling entered in the Circuit 
Court, Indian River County, Royce R. Lewis, J., 
whicl~ closed pretrial liearing on the motion to 
suppress confessions of alleged murder and sealed 
records pertaining to that suppression hearing until 
selection and swearing in oijury at forthcoming trial. 
The District Court of Appeal, 383 So.2d 236, Letts, 
.J., afiirmed in part, reversed in part and remanded 
with directions and certified tlie matter as one of 
great public importance. The Supreme Court, Adkins, 
J., held that there is no First Amendment protection 
of public's and press's rights to attend pretrial 
suppression hearing as distinguished from riglit to 
attend criminal trial, and summarized guidelines for 
trial judge to use in applying tlie tliree-pronged 
standard. 

Quashed and remanded wit11 instructions 

West Meadnotes 

111 Courts 106 -1 

106 Courts - 
1061 Nature, Extent, and Exercise of Jurisdiction - 

in General 
106kl k. Nature and Source of Judicial 

Authority. Most Cited Cases 
(Formerly IlOk633(1)) 

Courts 106 -78 

106 Courts - 

106II Establishment, Organization, and Procedure 
Rules of Court and Conduct of 

Business 
106k78 k. Power to Regulate Procedure 

Most Cited Cases 
(Formerly 1 10k633f I)) 

Courts have inherent power to preserve order and 
decorum in courtroom, to protect rights of parties and 
witnesses, and generally to furtlier adniinistration of 
justice 

92 Constitutional Law - 
92VI Enforcement of Constitutional Provisions 

92VI(A) Persons Entitled to Raise 
Constitutional Questions; Standing 

92VI(A)9 Freedom of Speech, Expression, 
and Press 

32k855 k. In General. Most Cited Cases 
(Formerly 92k42.2(1)) 

News media, even though not party to litigation, has 
standing to question validity of order restricting 
publicity because its ability to gather news is directly 
impaired or curtailed. 

110 Criminal Law - 
Trial 

IIOXX(B1 Course and Conduct of Trial in 
General 

110k633.8 k Right of Defendant to Fair 
Trial in General. Most Cited Cases 

(Formerly 110k633(1)) 
Trial court has inherent power to control conduct of 
proceedings before it, and it is trial court's 
responsibiliiy to protect defendant in criminal 
prosecution from inherently prejudicial influences 
which tlircaten fairness of his trial and abrogation of 
his constitutional rights 

J4J Constitutional Law 92 -2107 

92 Constihltional Law 
Freedom of Speech, Expression, and 

Press 
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92XVIIIfVl .Judicial Proceedings 
92XVlII(V)2 Criminal Proceedings Criminal Law 110 -2.30 

92k2105 Access to Proceedings; 
Closure l I0 Criminal Law 

k Preliminary or Pretrial - 
1 Pretrial Proceedings 

Proceedings. Most Cited Cases ]Conduct of Preliminary Examination 
(Formerly 92k90(3), 92k90.1(1)) i k. In General. Most Cited Cases 

There is no First Amendment protection of public's In determining whether to close pretrial hearing, 
and press's rights to attend pretrial suppression factors to be considered in determining whether 
hearing as distinguished from right lo attend criminal closure is necessary to prevent serious and imminent 
trial. U.S.C.A. Const.Amend. 1 harm to administration of iustice include extent of 

Criminal Low 110 -230 

l I0 Criminal Law - 
Pretrial Proceedings 
1 Conduct oiPreliminary Examination 
110k230 k. In General. Mosl Cited Cases 

Trial courts in criminal proceedings may exclude 
public and press from pretrial hearing where closure 
is necessary to prevent serious and imminent threat to 
administration o l  justice; no alternatives are 
available, other than change of venue, which would 
protect defendant's right to Fair trial; and closure 
would be effective in protecting rights of accused, 
without being broader than necessary to accomplish 
this purpose. West's F.S.A. Const. Art. 1. 6 16 

141 Criminnl Law 110 -2.30 

l I0 Crirninal Law - 
Pretrial Proceedings 

]Conduct of Preliminary Examination 
110k230 k. In General. Most Cited Cases 

Those seeking closure of pretrial hearing have burden 
of producing evidence and proving by greater weigllt 
of evidence that closure is necessary, presumption 
being that pretrial hearing should be open one. 

171 CriminnI Lnw 110 -635 

110 Criminal Law - 

1 Trial 
I IOXX(B) Course and Conduct of Trial in 

General 
I101t635 k. Publicity of Proceedings. Most 

Cited Cases 
When motion for closure is filed and when it is heard 
by trial court, notice must be given to at least one 
representative of local news media. 

prior hostile publicity, 'probability that issues 
involved at pretrial hearing will Further aggravate 
adverse publicity, and whether. traditional judicial 
techniques to insulate jury from consequences of 
such publicity will ameliorate t11.e problem 

j!)J Criminal Law 110 -230 

l I0 Climinal Law - 
Pretrial Proceedings 

Conduct of Preliminary Examination 
1 k In General. Most Cited Cases 

In determining whether pretrial hearing should he 
closed, evidentiary hearing should be held and 
findings of fact should be recorded by judge in his 
order granting or refusing closure. 

U C r i m i t ~ n l  Law 110 -2.30 

I I0 Criminal Law - 
1 Pretrial Proceedings 
] Conduct of Preliminary Examinatiori 
I k. In General Most Cited Cases 

Less restrictive alternative measures to closure of 
pretrial hearing include: continuance, severance, 
change of venue, voir dire, peremptory challenge, 
sequestration, and admonition of jury. 

Constitutional Law 92 -2107 

g Constitutional Law 
Freedom of Speech, Expression, and 

Press 
92XVIllLV) Judicial Proceedings 

92XVIlI(V)2 Criminal Proceedings 
Access to Proceedings; 

Closure 
QZkZ107 k. Preliminary or Pretrial 

Proceedings. Most Cited Cases 
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(Formerly 92k90.1(3)) 
News media have no First Amendment right to attend 
pretrial hearing as long as, when closure is ordered, 
transcript of hearing is made available to news media 
at specified future time, when danger of prejudice 
will be dissipated. U.S.C.A. Const.Aniend. 1 

Criminal Law 110 -230 

Criminal Law 
]IOXII Pretrial Proceedings 
1 Conduct of Preliminary Examination 
1 k In General Most Cited Cases 

At hearing to determine whether to close pretrial 
hcaring, court, where possible, sliould exclude 
contents of confession or of wiretap, or nature of 
evidence seized, when issues involved relate to 
manner in which prosecution obtained this material 

"2 Parker D. Thomson, Sanford L. Bolirer and 
Richard I. Ovelmen of Paul & Thomson, Miami, 
James D. Spaniolo, Gen Counsel, The Mia~iii 
Herald, Miami, and Florence Betli Snyder, Gen. 
Counsel, Palm Beach Newspapers, Inc., West Palm 
Beach, for petitioners. 
Jim Smith, Atty. Gen., and Lucy H. Harris, Asst. 
Atly. Gen., Tallahassee, for respondents. 
Barry Scott Richard of Roberts, Miller, Baggett, 
LaFace, Richard & Wiser, Tallahassee, for The 
Florida Press Ass'n and The Florida Soc. of 
Newspaper Editors, amicus curiae. 
ADKINS, Justice. 
The matter before us has been certified as of great 
public importance by the Fourth District Court of 
Appeal in the case of Miun~i Herald P ~ ~ b l i s h i ~ i e  Co. I .  

Leltris. 383 So.2d 236 (Fla. 4th DCA 19801. We have 
jurisdiction. Art. V, 6 3(b)(4). Fla. Consi. 

The questions certified are: 

(1) HOW CAN THE TRIAL COURTS 
MEANINGFULLY INCLUDE THE MEDIA AT 
EVIDENTIARY HEARINGS CONVENED TO 
DECIDE WI-IETNER THE MEDIA SHOULD BE 
PRECLUDED FROM ACCESS TO THAT VERY 
SAME EVIDENCE? 

(2) SHOULD THIS COURT ABANDON THE 
THREE-PRONGED STANDARD WHICH WE 
ADOPTED IN MIAMI HEMLD v STATE IN 
VIEW OF THE HOLDING IN GANNETT? 

TIie district court held that in light of' pretrial 
publicity, the trial judge in the murder trial of Brooks 
John Bellay properly ordered closure of a hearing on 
a motion to suppress Bellay's confessions, but that the 
judge improperly sealed records pertaining to the 
suppression hearing. 

The facts upon which the trial judge based his order 
closing the hearing and sealing tlie record are as 
follows. Fourteen-year-old Brooks John Bellay 
became the focal point of an investigation into tlie 
murder of four-year-old Angel Halstead. Angel's 
disappearance, tlie search for and discovery of her 
body, and the investigation into her murder were all 
extensively covered by local news media. Bellay was 
interviewed and quoted widely by the print and 
broadcast media, perhaps because of his active role in 
the search and his seemingly intimate knowledge of 
the crime. Bellay was questioned by police shortly 
after Angel's body was found. I-le gave them four 
inculpatory statements. TIie details of tlie search, the 
killing, and Bellay's confession were widely reported 
by tlie press, as were certain of Bellay's pretrial 
hearings. Dozens of articles and several videotapes of 
television broadcasts were presented by Bellay's 
attorney to the trial judge. The tapes and articles 
made numerous and repeated references to Bellay 
and included interviews with him and quotations 
from him. The public had been made aware, by the 
news media, that Bellay had confessed to tlie crime. 
Tlie public was virtually inundated with information 
detailing the crime. 

* 3  Petitioner's position in tlie matter is that this Court 
should formally adopt tlie so-called "three-pronged 
test" for closure of judicial proceedings, and that 
press participation in closure motions poses no threat 
to the fair administratio11 of justice. See n.lia,rri 
H e ~ a l d  Ptiblishi~~e CO. 1'. State, 363 So.2d 603 (Fla. 
4th DCA 19781. TIie three-pronged test would 
impose tlie following requirements on an order to 
close a pretrial hearing. 

1. Closure is necessary to prevent a serious and 
imminent threat to the administration of justice; 

2. No less restrictive alternative measures than 
closure are available; and 

3. Closure will in fact achieve the court's 
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purpose 

Respondent, on the otlier hand, argues that we sliould 
abandon the tliree-pronged standard in view of the 
lioldine. of the United States S u ~ r e m e  Court in 
~arnle; Co. v. DePascrsale. 443 U:S. 368. 99 S.Ct. 
2898, 61 L.Ed.2d 608 (1979). Respondent further 
areues that there are certain situations that wanant - 
exclusion of the press from pretrial suppression 
hearings Respondent finally argues, as an alternative 
to the three-pronged test, that the following 
requirements be imposed on closure of a pretrial 
hearing. 

1. Closure is necessary to prevent a serious and 
imminent threat to tlie administration of justice; 

2 No alternatives are available, other than 
change of venue, wliicli would protect a 
defendant's right to a fair trial; and 

3. Closure would be effective in protecting the 
rights of the accused, without being broader than 
necessary to accomplish this purpose. 

We adopt the three-pronged test proposed by 
respondent. 

The precise question raised in this case is whether a 
trial court in a criminal proceeding lias the authority 
to exclude the public and press from a pretrial 
suppression liearing in order to assure tlie defendant a 
"speedy and public trial, by an impartial jury of the 
state and district wherein the crime shall have been 
committed " U.S. Const. amend. V1 

In considering this question, we must delicately 
balance the competing yet fundamental rights of an 
accused to a fair trial by an impartial jury, and of the 
free press guaranteed by the first amendment. The 
inherent conflict between these two rights is a 
difficult one to resolve, and in so doing, we seek a 
solution that gives maximum importance to botli 
interests 

An additional factor that must be considered is the 
inherent power and interest of the couri in 
guaranteeing to the litigants the fundamental right to 
a fair trial The question then, is three dimensional, 
dealing with the power and authority ofthe court, the 

rights of the defendant, and tlie rights and interests of 
the public and the press. 

Generally speaking, an accused who seeks to exclude 
the news media From a judicial proceeding does so 
based on the sixth amendment right to a "speedy and 
public trial by an impartial jury of the State and 
district wherein the crime shall have been 
committed " U.S. Const.amend V1 Although this 
has been recognized to be a fundamental rielit of one 
accused of a crime, Si~irikelli~~k 1,. ~l'ait~~s;ipIit. 578 
F.2d 582 (5th Cir.19781, cert. det1ied,440 U.S. 976, 
99 S.Ct. 1548. 59 L.Ed.2d 796 (1979); Ur~ited States 
11. Col~rntbia B,norlco.$tirir Sli\te~r~ lr~c., 497 F.2d 102 
(5th Cir.1974); it is also clear that freedom of the 
Dress is a basic r i~l i t  and must be weielied in the - - 
balance when fair trial rights are being considered 

L!J Courts have the inherent power "to preserve order 
and decorum in the court room, to protect the rights 
of tlie parties and witnesses and generally to further 
tlie administration of justice." Stare ex re/. Gore 
Ner~iroorlrrs Co. v. Ti,sori, 3 13 So.2d 777. 782 (Fla. 
4th DCA 1975) (over~led~tte/i.s/z v. M c C r a r ~  348 
So.2d 293 (Fla.1977), citing People v. Hintoci. 31 
N.Y.2d 71. 334 N.Y.S.2d 885, 286 N.E.2d 265 
L1972), cert, dertied,4lO U.S. 91 1 ,  93 S.Ct. 970, 35 
L.Ed.2d 273 (19731. "Tliis power exists apart from 
any statute or specific constitutional provision and 
springs from the creation"4 of the very court itself; it 
is essential to tlie existence and meaningful 
functioning of thejudicial tribunal." Id at 781 

We held in Stare e~ re1 I\~IOIIII Herald 
Publi~hlt?e Co 11 il.lcIrrtossh. 340 So.2d 904 
(-1, that the public should generally have 
unrestricted access to all judicial proceedings, &.,g 

and we recognize that the news media, even 
though not a party to litigation, has standing to 
question the validity of an order restricting publicity 
because its ability to gather news is directly impaired 
or curtailed. Id "Nevertheless, a trial court Iias the 
inherent power to control the conduct of the 
proceedings before it, and it is the trial court's 
responsibility to protect a defendant in a criminal 
prosecution from inherently prejudicial influences 
which threaten [tlie] fairness of his trial and the 
abrogation of his constitutional rights." Id at 909, 
citing U~lited Stares v. Dickinsorl. 465 F.2d 496 (5th 
-1 (footnotes omitted). 
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Two recent United States Supreme Court decisions 
pertinent to the issues are Gunnett Co. v. 
DePusu~rale. 443 U.S. 368, 99 S.Ct. 2898. 61 
L.Ed.2d 608 (1979) and Richmond Newsoaoers. Inc. 
v. Virginia. 448 U.S. 555, 100 S.Ct. 2814. 65 L.Ed.2d 
973 (1980). In Ganneft, defense attorneys for two 
men charged with murder moved to close a pretrial 
suppression hearing to the press and public. The 
defendants' lawyers argued that adverse publicity had 
jeop,?dized their clients' fair trial rights. The motion 
was 'not opposed by the prosecutor and was not 
objected to by the representative of the petitioner 
newspaper. The tr ial  judge ultimately granted 
defendants' motion, concluding that the interests of 
the press and public were outweighed by defendants' 
right to a fair trial. The trial judge found that an open 
suppression hearing would pose a "reasonable 
probability of prejudice to these defendants ...." 
U.S. at 376. 99 S.Ct. at 2903. The Supreme Court of 
the State of New York vacated the trial court's orders 
holding that the exclusionary orders transgressed the 
public's vital interest in openjudicial proceedings and 
constituted an unlawful prior restraint in violation of 
the first and fourteenth amendments. Gannett Co. v. 
DePasquale, 55 App.Div.2d 107. 389 N.Y.S.2d 719 
(1976). 

On appeal, the New York Court of Appeals upheld 
the exclusion based on the danger to the defendants' 
fair trial rights, which rights overcame the 
presumption of openness surrounding criminal trials. 
Garmert Co.. Inc. v. DePa.rql~ale. 43 N.Y.2d 370, 401 
N.Y.S.2d 756. 372 N.E.2d 544 (1977). The United 
States Supreme Court in Gurrnetf considered two 
aspects of the access issue. As to the sixth 
amendment, the Court held that "members of the 
public have no constitutional right under the Sixth 
and Fourteenth Amendments to attend criminal 
trials." 443 U.S. at 390, 99 S.Ct. at 2911. 

The Court, while declining to rule on the first 
amendment claims, concluded that the actions of the 
trial judge were consistent with any right of access 
that may have been available under the first and 
fourteenth amendments. 

Several factors lead to the conclusion that the 
actions of the trial judge here were consistent with 
any right of access the petitioner may have had 
under the First and Fourteenth Amendments. First, 
none of the spectators present in the courtroom, 

including the reporter employed by the petitioner, 
objected when the defendants made the closure 
motion. Despite this failure to make a 
contemporaneous objection, counsel for the 
petitioner was given an opportunity to be heard at a 
proceeding where he was allowed to voice the 
petitioner's objections to closure of the pretrial 
hearing. At this proceeding, which took place after 
the filing of briefs, the trial court balanced the 
"constiiutional rights of the press and the public" 
against the "defendants' right to a fair trial" The 
trial judge concluded after making this appraisal 
that the press and the public could be excluded 
from the suppression hearing and could be denied 
immediate access to a transcript, because an open 
proceeding would pose a "reasonable probability of 
prejudice to these defendants." Thus, the trial court 
found *5 that the representatives of the press did 
have a right of access of constitutional dimension, 
but held, under the circumstances of this case, that 
this right was outweighed by the defendants' right 
to a fair trial. In short, the closure decision was 
based "on an assessment of the competing societal 
interests involved .... rather than on any 
determination that First Amendment freedoms 
were not implicated." Sa.rbe Iv. Wushinpton Post. 
Co.1 suora. 1417 U.S. 8431 at 860, 94 S.Ct. 281 1, 
[at 28191 41 L.Ed.2d 514 (Powell, J., dissenting). 

Furthermore, any denial of access in this case 
was not absolute but only temporary Once the 
danger of prejudice had dissipated, a transcript of 
the suppression hearing was made available. The 
press and the public then had a full opportunity to 
scrutinize the suppression hearing Unlike the case 
of an absolute ban on access, therefore, the press 
here had the opportunity to inform the public of the 
details of the pretrial hearing accurately and 
completely. Under these circumstances, any First 
and Fourteenth Amendment right of the petitioner 
to attend a criminal trial was not violated 

443 U.S. at 392-93. 99 S.Ct. at 2911-12 (footnote 
omitted). 

In the conclusion of the Court's opinion it is made 
clear that the constitution affords no affirmative right 
of access to the pretrial hearing at issue in Ga~irletl 

Richrnond Navspapers involved the closure of an 
entire trial. This was the defendant's fourth trial on 
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the same murder charges. Defense counsel's motion trial judge, in the interest of the fair administration 
to close the trial to the public was not objected to and of justice, impose reasonable limitations on access 
was granted by the trial judge. The trial judge to a trial. 
aooarentlv relied on a Vireinia statute which granted . . - .. 
discretion to courts in criminal cases lo exclude 448 U.S. at 581 n. 18. 100 S.Ct. at 2830 n. 18. 
Dersons from the trial whose oresence would imoair 
the conduct of a fair trial. Tlie Virginia Supreme 
Court found no reversible error. The United States 
Supreme Court reversed, holding that the court order 
violated the right of access of the public and the press 
to criminal trials granted by tlie first and fourteenth 
amendments. Garirierr was distinguished in Richstond 
Nei~~spapers, as follows: 

In Gonrietl. ., the Court was not required to decide 
wlietlier a right of access to lrialr, as distinguished 
from liearings on pre trial motions, was 
constitutionally guaranteed. The Court lield tliat the 
Sixth Amendment's guarantee to the accused of a 
public trial gave neither the public nor tlie press an 
enforceable right of access to a pre trial 
suppression hearing. One concurring opinion 
specifically emphasized tliat "a hearing on a 
motion before trial to suppress evidence is not a 
trial ..." 443 U.S.. at 394 199 S.Ct. at 29121 ... 
(Burger, C.J., concurring). Moreover, the Court did 
not decide whether the First and Fourteenth 
Amendments guarantee a light of tlie public to 
attend trials, rd. at 392. and n. 24 199 S.Ct. at 291 1, 
and n. 241 nor did the dissenting opinion reach this 
issue. Id. at 447 199 S.Ct. at 29401 (opinion of 
Blackmun, J.). 

448 U.S. at 564, 100 S.Ct. at 2821 (emphasis in the 
original.) 

Tlie specific holding in Ricliniond Neivspapws is that 
the right to attend criminal trials is implicit in the 
guarantees of the first amendment, This holding is 
somewhat qualified, however, by footnote 18, which 
provides, inler alia 

We have no occasion liere to define the 
circumstances in wliicli all or parts of a criminal 
trial may be closed to the public .... but our holding 
today does not mean that the First Amendment 
rights of the  public and representatives of the press 
are absolute. Just as a government may impose 
reasonable time, place, and manner restrictions 
upon the use of its streets in the interest of such 
objectives as the free flow of traffic ... so may a 

The Riclrniarid Neivrpapo:~ decision is 
distinguishable from Garntetl, and from the facts of 
tlie instant case, so it does not set *G forth mandatory 
precedent with respect to the question before us 

There is no first amendment protection of the 
public's and press' rights to attend pretrial 
suppression hearings as d~stinguislied from the right 
to attend a crim~nal trial Indeed, in his concurring 
opinion in Richniorid Neivspapers, Justice Stewart 
suggested tliat there has not yet been a definitive 
statement by the Court concerning the application of 
tlie first and Courteenth amendments to pretrial 
suppression liearings. 448 U.S. at 598-99. 100 S.Ct. 
at. The Court in Garirielf spoke to this issue 
generally, and in dicta, however, it was explicitly 
stated that a decision would not be made based on tlie 
first and fourteenth amendments This, we feel, 
leaves us considerable leeway in determining how we 
will resolve this problem in the state of Florida 

This Court has been supportive of open government, 
as witnessed by our decisions in Board of  Ptrblic 
Irtslr-rrcliori 1,. Dorori, 224 So.2d 693 (Fla.19691, and 
Ciri~ o f  hhrrli Beach 1. Berris. 245 So.2d 38 
(Fla. 1971 1. We have been supportive of open 
government with respect to the judicial branch as 
well. In Irr re Pelitiori of  Post-Nei~irii~eek Slalio~is, 
Florida. Iric.. 370 So.2d 764 (Fla.19791, we permitted 
the electronic media to have access to courtrooms. 
"The prime motivating consideration prompting our 
conclusion is this state's commitment to open 
government." 370 So.2d at 780 (footnote omitted). 
And in Slate ex rel. Mianii Herald Publishir7e Co. it. 
hfcI~i~osh. 340 So.2d 904. 908-09 (Fla.19771, we 
held: 

A trial is a public event, and tliere is no special 
perquisite oC the judiciary wliicli enables it to 
suppress, edit or censor events whicli transpire in 
proceedings befoie it, and those who see and hear 
what transpired may report it with impunity, 
subject to constitutional restraints mentioned 
herein 
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(Footnote omitted) 

So a concern for open government is not new to us, 
nor is the application of a policy of open government 
to the judicial branch. See also Kina ir State, 390 
So.2d 3 15 (Fla.19801, afd in part  and rev'd irt part, 
State v. Heastrorrt, 401 So.2d 1343 (Fla.1, cerl. 
denied.450 U.S. 989. 101 S.Ct. 1529.67 L.Ed.2d 825 
(1981); Narrttrrn \i State, 384 So.2d 1320 (Fla. 2d 
DCA 1980); Green 11. State, 377 So.2d 193 (Fla. 3d 
DCA 1979); Sn~ilk State, 376 So.2d 455 (Fla. 1st 
DCA 19791, cert de,tied,402 So.2d 61 3 (FIa.19811, 
(all following tlie Florida Supreme Court's decision in 
Post-Neis~111eek ) 

I11 In our opinion, Gamlett does not require that we 
abandon the three-pronged test. I-lowever, it sliould 
be modified in tlie following particulars, as suggested 
by respondent. 

1. Closure is necessary to prevent a serious and 
imminent threat to the administration oi  justice; 

2. No alternatives are available, other than 
change of venue, which would protect a 
defendant's right to a fair trial; and 

3. Closure would be effective in protecting the 
rights of the accused, without being broader than 
necessary to accomplish this purpose. 

Every defendant has the right "to have a ... trial in 
tlie county where the crime was committed." 
16, Fla.Const. (1968). There is no first amendment 
protection of the press' rights to attend pretrial 
hearings Gart~lett We should not elevate this non- 
constitutional privilege of the press above the 
constitutional right oI the defendant to be tried in tlie 
county where the crime was committed. A change of 
venue should not be considered as an alternative to 
closure 

any beneficial consequences which flow from having 
open courts, the people have a right *7 to know what 
occurs in the courts The Supreme Court of the 
United States has noted repeatedly that a trial is a 
ouhlic event. What transoires in the courtroom is 
public property. Craip ii  H a r ~ t e ~ i  331 U.S. 367, 373- 
74, 67 S.Ct. 1249. 1253-54. 91 L.Ed. 1546 (1947). 
Public access also serves as a check on corrupt 
oractices bv exnosinrt the iudicial Drocess to nublic . .  - 
scrutiny, Nebraska Press dss',t. i , . '~/~iart .  42; U.S. 
539, 559-560. 96 S.Ct. 2791. 2802-2803. 49 L.Ed.2d 
683 ( 19761, and protects the rights of the accused to a 
fair trial R~c l~~~ror rd  Ne i~ i rnane~~ ,  448 U.S. at 564, 
100 S.Ct. at 2821 et seq Finally, because 
participating lawyers, witnesses and judges know 
their conduct will be subject to public scrutiny, it is 
fair to conclude that they will be more conscientious 
in the performance of their roles 

The above three-pronged test provides the best 
balance between tlie need for open government and 
public access, through the media, to the judicial 
process, and the paramount right of a defendant in a 
criminal proceeding to a fair trial before an impartial 
jury. The courts of other states have recently faced 
the issue of press access to pretrial suppression 
hearings or trials, and their decisions support 
endorsement of tliree-part tests similar to the one 
here. Lexi!ta/o~~ ~ e ~ a i d  Leader Ca. v. Tnckelt. 601 
S.W.2d 905 (lCv.1980); Detroit Free Press. IIIC. v. 
Recarde~ k Cori~t Jlro're. 409 Micli. 364, 294 N.W.2d 
827 (1980); Co~rono~~~i~ealrl t  v. Haves. 489 Pa. 419, 
414 A.2d 318,cert de1tied,449 U.S. 992, 101 S.Ct. 
528. 66 L.Ed.2d 289 (1980); Hernld Ass',? 11. Elliso~t. 
138 Vt. 529. 419 A.2d 323, (1980); Federated 
Peblications. Inc. 1,. KIII~Z, 94 Wash.2d 51. 615 P.2d 
440 (1980); State ex re/. Herald Mail Co. v. 
Hamilton, 267 S.E.2d 544 (W.Va.1980); N'illia~~ts ir 
Staffo~d, 589 P.2d 322 (Wvo.19791. 

The other question certified to us by the District 
Court reads: 

Public access to the courts is an important part of the I-low can the trial courts meaningfully include 
criminal justice system, as it promotes free discussion the media at evidentiary hearings convened to 
of governmental affairs by imparting a more decide whether the media should be precluded 
complete understanding to the public of the judicial from access to that very same evidence? 
system. Mills ii  Alabanra. 384 U.S. 214, 86 S.Ct. 
1434, 16 L.Ed.2d 484 (1966). Such access gives the In Slate ex r el. Pensacola Neivs-Jo~rr~tal, Irtc, v. 
assurance that the proceedings were conducted fairly Fleer. 388 So.2d 1106. 1107 (Fla. 1st DCA 19801 the 
to all concerned Ricltn~o~fd Neivspapers Aside from court correctly noted "that only the circumstances 
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surrounding the giving of the statement [to be 
suppressed] are at issue [in a suppression liearing], 
not necessarily the contents of Uie alleged 
confession" Thus, in a typical case, a carefully 
controlled suppression hearing can itself be 
conducted in open court without creating any 
prejudice whatever The issues concern not so  much 
the contents of a confession or of a wiretap, or the 
nature of the evidence seized, but the circumstances 
under which the prosecution obtained this material 

kl The news media has been the public surrogate on 
the issue of courtroom closure. Therefore, the news 
media must be given an opportunity to be heard on 
tlie question of closure prior to tlie court's decision 
Implicit in tlie right of tlie riiembers of the news 
media to be present and to be heard is the right to be 
notified that a motion for closure is under 
consideration. This procedure will avoid unnecessary 
appeals tliat will otlierwise eventually occur 

At the hearing, those who seek closure 
should first provide an adequate basis to support a 
finding tliat closure is necessary to prevent a serious 
and imminent threat to tlie administration of justice. 
The primary purpose of closure is to protect the 
defendant's riglit to a fair trial, one free of widespread 
hostile publicity, so as to insure him an unbiased jury. 
The factors to be considered include the extent of 
prior hostile publicity, the probability that the issues 
involved at the pretrial liearing will fulilier aggravate 
tlie adverse publicity, and whether traditional judicial 
techniques to insulate thejury from the consequences 
of such publicity will ameliorate the problem. Absent 
a showing of widespread adverse publicity, the trial 
court should not grant a motion to close tlie hearing. 
The trial judge must determine if there is a serious 
and imminent threat that publication will preclude the 
fair administration of justice. In determining this 
question, an evidentiary liearing should be held and 
*8 findings of fact should be recorded by the judge in 
his order granting or refusing closure. 

Second, those seeking closure sliould be 
required to show that no less restrictive alternative 
measures than closure are available for this purpose. 
Where a less restrictive alternative is available for 
assuring tlie fair trial guarantee and the use of the 
alternative does not unduly burden the expeditious 
disposition of the cause, the alternative procedure 
should be opted for in preference to closure The 

following alternatives should be considered: 
continuance, severance, change of venire, voir dire, 
peremptory challenges, sequestration, and 
admonition of the jury. One or more of these 
altertlatives may adequately protect the accused's 
interest and relieve the court of any need to close the 
proceeding in advance. 

Third, those seeking closure sliould demonstrate that 
there is a substantial probability that closure will be 
effective in protecting against the perceived harm 
Where prejudicial information already has been made 
public, there would be little justification for closing a 
pretrial liearing in order to prevent only the 
disclosure of details which had already been 
publicized OF course, the probability tliat tlie issues 
involved at the pretrial liearing will further aggravate 
the adverse publicity is a factor to be considered in 
determining whether or not closure is necessary to 
prevent a serious and imminent threat to the 
administration of justice 

The trial court should begin its consideration with the 
assumption that a pretrial liearing be conducted in 
open court unless those seeking closure carry their 
burden to demonstrate a strict and inescapable 
necessity for closure. The issues considered at such 
hearings are of great moment beyond their 
importance to the outcome of the prosecution A 
motion to suppress involves allegations of 
misconduct by police and prosecution that raise 
constitutional issues Such allegations, although they 
may prove to be unfounded, are of importance to tlic 
public as well as to the defendants. The searches and 
interrogations that such hearings evaluate do not take 
place in public. The suppression hearing is the only 
opportunity that the public has to learn about police 
and prosecutorial conduct It is important that a 
decision of the trial judge on a motion to suppress he 
made on tlie basis of evidence and argument offered 
in open court, so that all who care to see or read 
about the case may evaluate for themselves the 
propriety of the exclusion 

The trial court, upon ruling that a closure motion is 
warranted, must make findings of ract and must 
extend its order no further than the circumstances 
warrant. It is impossible to adopt prophylactic rules 
to guide the trial judge in applying the three-pronged 
test. It is within the inherent power of the court to 
protect the rights of the parties and witnesses and 
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generally to iiurtlier tlie administration of justice. The 
judge's goal is to balance the countervailing interest, 
restricting each as little as possible while still serving 
the ends of justice 

As a summary of guidelines for the trial 
judge to use in applying the "three-pronged 
standard," we hold: (1) Notice must be given to at 
least one representative of the local news media when 
a motion for closure is filed and when it is heard by 
the court. See State ex trl. A4ianri Herald Prrblishh~g 
Co. 1,. McIt?tosh. 340 So.2d 904. 912 (Fla.19771 
(Sundberg, 1 ,  concurring). (2) Those seeking closure 
have the burden of producing evidence and proving 
by a greater weight of tlie evidence LIiat closure is 
necessary, the presumption being that a pretrial 
hearing should be an open one. (3) The news media 
have no first amendment right to attend tlie pretrial 
liearing as long as when closure is ordered, the 
transcript of the hearing is made available to the news 
media at a specified future time, when the danger of 
prejudice will be dissipated (for example, aAer the 
trial jury is sequestered) (4) Wliere possible, tlie 
court should exclude tlie contents of a confession or 
of a wiretap, or tlie nature of the evidence seized, 
when the issues involved relate to the manner in 
which the prosecution obtained this material. (5) Tile 
trial "9 judge shall make findings of fact and 
conclusions of law so that the reviewing court will 
have the benefit of' liis reasoning in granting or 
denying closure. 

The decision of the District Court of Appeal is 
quashed and the cause is remanded with instructions 
to affirm the order of the trial court. 

It is so ordered. 

ALDERMAN, C.J., and BOYD, OVERTON, 
SUNDBERG and McDONALD, JJ., concur. 
Fla ,1982. 
Miami Herald Pub. Co. v. Lewis 
426 So.2d 1, 8 Media L. Rep. 2281 
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P ~ t a t e  v. Palm Beach Newspapers, Inc, 
Fla., 1981. 

Supreme Court of Florida. 
STATE. of Florida, Petitioner, 

v. 
PALM BEACH NEWSPAPERS, INC., Respondent. 

No. 58598. 

Marcli 5, 198 1 

Review was sought of an order of the Circuit Court 
for Palm Beach County, Thomas E. Sholts, I., 
curtailing activities of the electronic media in 
reporting trial of a criniinal case. Tlie District Court 
of Appeal, Downing, C. I., 378 So.2d 862, reversed 
and remanded. On certiorari to tile District Court of 
Appeal, the Supreme Court, England, I., held that: (I)  
affidavits are sufficient to ground a trial court's 
determination that electronic media should be 
prohibited froin covering testimony of a particular 
witness; indeed, a ruling can be supported by matters 
within the Judicial knowledge of tlie trial judge, 
provided they are identified on record and counsel 
lias opportunity to refute or challenge them; (2) an 
evidentiary liearing sliould be allowed in all cases to 
elicit relevant facts if veracity of nontestimonial data 
or whether less restrictive measures are available are 
made an issue, provided demands for time or proof 
do not unreasonably disrupt main trial proceeding; 
(3) bare assertion of fear of reprisals may, but 
ordinarily should not, be sufficient to exclude 
electronio media coverage of a witness' teslimony; 
and (4) where state asserted need for witnesses, wlio 
were prison inmates, to testify in prosecution of a 
fellow inmate for first-degree murder, hut the 
witnesses declared by affidavit that they would not 
testify if television coverage were allowed due to fear 
of reprisals, even under threat of contempt of court, 
media's interest in covering the testimony was less 
important than state's need to try defendant for crime 
charged, and thus exclusion of electronic media 
coverage was warranted. 

Ordered accordingly. 

Adkins, J . ,  concurred in result 

West Headnotes 

JlJ Criminal Law 110 @;5633.16 

1 10 Criminal Law - 
I Trial 

I lOXX(B) Course and Conduct of Trial in 
General 

1 lOkG33. I6 k Cameras, Recording 
Devices, Sketches, and Drawings Most Cited Cases 

(Formerly 1 lOkG33(1)) 
Trial court erred in refusing to disclose affidavits of 
two prospective witnesses in prosecution for first- 
degree murder, wlio were inmates of state prison, and 
who stated that tliey feared reprisals as result of 
television reporting of their live testimony against 
defendant, to electronic media for purposes of 
liearing on the state's request to exclude television 
coverage of such witnesses' testimony 

pJ Criminal Law 110 -633.16 

110 Criminal Law - 
1 Trial 

1 lOXX(l3) Course and Conduct of Trial in 
General 

1 IOk633.lG k. Cameras, Recording 
Devices, Sketches, and Drawings. Most Cited Cases 

(Formerly 11Ok633(1)) 
Requirement of a "finding" within meaning of rule 
slating that tlie presiding judge may exclude 
electronic media coverage of a particular participant 
only upon a finding that such covelage will have a 
substantial effect upon tlie particular individual 
which would be qualitatively different from the effect 
on members of the public in general and sucli effect 
will be qualitatively different from coverage by other 
types of media does not require written order which 
separately identifies and labels a paragraph or 
sentence as a "finding of fact" but, rather, what is 
contemplated is a finding on record, whether that be 
in a written order or in a banscript of the hearing. 

Criminal Law 110 -633.16 

1 I0 Criminal L.aw 
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]Trial 
IIOXX(B) Course and Conduct of Trial in 

General 
1 IOk633.16 k Cameras, Recording 

Devices, Sketches, and Drawings. Most Crted Cases 
(Formerly 110k633(1)) 

Affidavits are sufficient to predicate a "finding" that 
electronic media should be prohibited from covering 
testimony of a particular witness within rule stating 
that the presiding judge may exclude electronic 
media coverage of a particular participant only upon 
a finding that such coverage will have a substantial 
effect upon tlie particular individual which would be 
qualitatively dilferent from the effect on rnembers of 
the publrc in general and such effect will be 
qualitatively different fiom coverage by other types 
of media; indeed, ruling can be supported by matters 
within judicial knowledge of the trial judge, provided 
they are identified on the record and counsel has 
opportunity to refute or challenge them. 

J4J Crimisal  Law 110 -63.3.16 

110 Criminal Law 
1 Trial 

llOXX(B) Course and Conduct of Trial in 
General 

1 10k633. 16 k Cameras, Recording 
Devices, Sketches, and Drawings Most Cited Cases 

(Formerly 1 lOk633(1)) 
Evidentiary hearing should be allowed in all cases to 
elicit relevant facts if veracity of nontestimonial data, 
such as whether an affidavit-asserted fear of reprisal 
is well-grounded, or whether less restrictive measures 
are available, are made issue, provided demands for 
time or proof do not unreasonably disrupt main trial 
proceeding, prior to exclusion of electronic media 
from courtroom 

N C r i m i n n l  Law 110 -633.16 

110 Criminal L,aw - 
]Trial 

I IOXX(B) Course and Conduct of Trial in 
General 

l10k633.16 k. Cameras, Recording 
Devices, Sketches, and Drawings. Most Cited Cases 

(Formerly 110k633(1)) 
Bare assertion of fear by prisoner that he will suffer 
reprisals as result of trial testimony against fellow 
prisoner may, but ordinarily should not, be sufficient 

to result in automatic exclusion of electronic media 
coverage of his testimony, where media 
representatives are not allowed by time or 
circumstances to test by cross-examination the 
prisoner's fear of reprisal 

J6J Criminal Law 110 -633.16 

110 Criminal Law - 
Trial 

I lOXXIB1 Course and Conduct of Trial in 
General 

IlOk633.16 k. Cameras, Recording 
Devices, Sketches, and Drawings. Mosl Cited Cases 

(Formerly I IOk6.33(1)) 
Where slate asserted need for witnesses, prison 
inmates, to testify in prosecution of fellow prison 
inmate for first-degree murder, and witnesses 
declared by affidavit that they would not testify i f  
televisioncovcrage were allowed due to fear of 
reprisals, even under threat of contenipt of court, 
media's interest in covering their testimony was less 
important than state's need to try defendant for crime 
charged, and tllus exclusion of electronic media 
coverage from courtroom was warranted. 

*546 Jim Smith, Atty. Gen., and Robert L. Bogen, 
Asst. Atty. Gen., West Palm Beach, for petitioner 
Talbot D'Alemberte of Steel, Hector & Davis, Miami, 
and Florence Beth Snyder, West Palm Beach, for 
respondent. 
ENGLAND, .Justice. 
We have agreed to review a decision of the Fourth 
District Court of Appeal, reported at 378 So.2d 862, 
which interprets our authorization for cameras in 
Florida's courtrooms by explicating the standards for 
trial judges to exercise their discretion in determining 
whether to exclude electronic media coverage of trial 
testimony. This case involves no first amendment 
issues regarding public access to the courts, and it in 
no way challenges the validity of our decision in 
Post-Newsweek Stations. Florida, Inc., 370 So.2d 
764 (Fla.19791, which in general allows electronic 
media coverage of Florida court proceedings. 

The issues before us arose in tlie course of' a 
criminal prosecution against Arthur Sakell for first 
degree murder. Sakell was an inmate of Glades 
Correctional Institute who allegedly caused the death 
oFanother inmate. Prior to trial, the state presented to 
tlie trial judge two affidavits of former prisoners of 
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that institution, on the basis of which it requested that 
the court exclude television coverage of their live 
trial testimony The affidavits indicated that both 
prisoners had been moved to Lantana Correctional 
Institute, hut nonetheless reflected the inmates' fear 
of reprisal as a result of television reporting their live 
testimony against Sakell. Media representatives were 
notified of a hearing on the state's request to exclude 
television coverage of these witnesses' testimony, but 
were not furnished copies of the affidavits prior to or 
at the scheduled hearing 

FNI. We agree completely with tlie district 
court that the trial judge erred in refusing to 
disclose the affidavits to the electronic 
media for purposes of the exclusionary 
hearing The state now concedes that the 
denial of access to those materials was an 
error. Were the matter still relevant we 
would reverse the action of tlie trial judge on 
that basis alone, for notice of a liearing 
without an opportunity to see the 
documentary basis for the state's motion 
would he, in essence, no notice at all. Cf. 
State ex rel. Miami I-Ierald Publishing Co. v. 
McIntosli, 340 So.2d 904 (Fla.19761 (news 
media have special concerns entitling them 
to notice and at least a sunimary liearing 
before any trial court enjoins or limits 
publication o i  court proceedings). 

At the hearing on the state's request to exclude 
television coverage, no evidence was adduced by the 
state other than the two affidavits wliicli had already 
been filed and made a part of the record of the 
proceeding A prison official was available in court at 
the time of the hearing, apparently to testify 
regarding the facts of prison violence and the validity 
of the witnesses' fears of prison reprisal He was 
never called upon to testify, however Tlie entire 
hearing consisted of a discussion behveen counsel 
and the court The liearing resulted in a determination 
by the trial judge that the media should be . . . . -. . - - 

Columbia Broadcasline Svs.. lnc.. 497 F.2d 
102 (5th Cir. 1974). The alleged ruling 
makes no difference in this proceeding as it - 
now stands, however, inasmuch as the trial 
of Sakell has gone forward and resulted in 
his acquittal. 

The issues in this case focus squarely around that 
sentence in our Post-Newsweek decision which 
delegates to trial judges the authority to exclude 
electronic media in certain instances. The standard 
we adopted is: 

The presiding judge may exclude electronic media 
coverage of a particular participant only upon a 
finding tliat such coverage will have a substantial 
effect *547 upon the particular individual which 
would be qualitatively different fiorn the effect on 
members of the public in general and such effect 
will be qualitatively different from coverage by 
other types of media 

370 So.2d at 779 (emphasis added). Tlie 
controversies between the state and the media in this 
case center around the requirement of a "finding," 
and tlie standards for its rendition 

Preliminarily, we reject the assertion tliat we have 
already ruled on the issue of excluded coverage with 
respect to prisoners who mav testifv aeainst others in . - 
t ~ i e ~ ~ r i s o n ' s ~ s t e m .  It is truethat our Post-Newsweek 
decision discussed a number of considerations whicli 
might allow a ban on electronic media coverage in 
judicial proceedings, and that one of tlie 
considerations we mentioned was the refusal of a 
prisoner-witness to testify for fear of reprisals from 
fellow inmates.Id. at 778. That discussion was not a 
determination tliat prisoner-witnesses are 
automatically eligible for an exclusionary  ling with 
respect to television and radio coverage of their 
testimony, however. It was merely illustrative of the 
type of "unique problems (which) can arise with 
respect to particular participants in a iudicial 
pro&eding,"& so as to jistify our authorizing 
trial judges to exercise their discretion in 

I;NZ. The judge apparently also ruled that particularized determinations. 
sketch artists would be excluded from the 
courtroom, although the record is not clear 
that a formal ruling was made. There was 
nlainlv no basis for an exclusion of sketch 
artists in this case. See United States v. 

FN3.In re Post-Newsweek Stations. Florida, 
Inc.. 370 So.2d 764.778 (FIa.1979). 

I21 As another preliminary matter, we reject any 
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suggestion that a "finding" within the contemplation 
of our Post-Newsweek decision requires a written 
order which separately identifies and labels a 
paragraph or sentence as a "finding of fact." What is 
contemplated is a finding on the record, whether that 
be in a written order or in a transcript of the hearing. 
No special requirements attend this exclusionary 
finding which do not pertain in other areas, and 
certainly no additional formalities are necessary. The 
situation here with respect to the adequacy of 
"findings" is no different from that in Peterson v. 
State, 382 So.2d 701 (FIa.19801, in which we 
permitted trial judges to recite their conclusory 
findings regarding the voluntariness of confessions 
sought to he admitted 

Our determination of a standard to be applied by a 
trial judge in an exclusionary proceeding is aided 
materially by the articulations of the members of the 
district court panel which considered this case. Judge 
Downey, writing for the panel's majority, expressed 
the view that an evidentiary hearing would be 
necessary to meet the Post-Newsweek standards, and 
that a "finding" such as would be required to exclude 
electronic media could not be predicated merely upon 
affidavits and a discussion between counsel and the 
court. Judge Letts, on the other hand, expressed in his 
dissent the view that the affidavits would be 
sufficient to predicate a "finding," just as affidavits 
are acceptable as a predicate Tor other numerous trial 
court rulings The lucid exposition of disparate 
views by Judge Downey and Judge Letts has been 
very helpful to set the issue here in clear perspective 

FN4. Examples of proceedings which can be 
determined by affidavits alone are summary 
judgment hearings (Fla.R.Civ.P. 1.510(a)), 
temporary injunction hearings (F1a.R.Civ.P. 
16100), nonadversary probable cause 
hearings (F1a.R.Crim.P. 3.131(a)(3)) and 
motions for a new trial (F1a.R.Criin.P. 
3.600(c)). 

J;il Affidavits are sufficient to ground a trial court's 
determination that electronic media should be 
prohibited From covering the testimony of a particular 
witness. Indeed, a ruling can be supported by matters 
within the judicial knowledge of the trial judge, 
provided they are identified on the record and 
counsel given an opportunity to refute or challenge 
them. The dangers of in-prison violence, for example, 

may well be a matter which can be judicially noticed, 
particularly in a criminal prosecution for a jail house 
murder. In short, the evidentiary showing which must 
ground an exclusionary ruling is both simple and 
traditional. AEdavits are adequate for this purpose, 
as in other types of hearings. 

*548 Given that a finding is required, the question 
then arises whether an evidentiary hearing must in all 
cases be allowed either to test the veracity of non- 
testimonial data, such as whether an affidavit- 
asserted fear of reprisal is well-grounded, or to 
determine what less restrictive measures are 
available This issue flows from our determination in 
Post-Newsweek that electronic media coverage of 
witness testimony is qualitatively different from the 
print media coverage which would in all events be 
available in trial proceedings 

FN5. This case in no way involves a prior 
restraint on what the media may publish, 
such as we dealt with in State ex rel. Miami 
Herald Publishing Co. v. Mclntosb. 340 
So.2d 904 (Fla.19761. 

An evidentiary hearing should be allowed in all 
cases to elicit relevant facts if these points are made 
an issue, provided demands for time or proof do not 
unreasonably disrupt the main trial proceeding IFN61 
For example, going to the issue of less restrictive 
means, it might be relevant to an exclusionary iuling 
concerning a prisoner-witness, and a proffer of proof 
might be made, to show the ease or difficulty with 
which prison officials may cui.lail inmate access to 
particular forms of electronic media coverage.lR\171 
We need not speculate exactly what areas or items of 
proof could be developed to aid the court's decision- 
making responsibility, but the "qualitatively 
different" standard of our Post-Newsweek decision 
should be established on the record with competent 
evidence whenever it is an issue and the opportunity 
for data-gathering is presented. Here, of course, that 
was not done. 

Media counsel suggests that many of 
the problems concerning electronic coverage 
would be eliminated if there were better pre- 
hearing communication between opposing 
counsel, and if these sensitive matters were 
not "dumped" on the trial judge without a 
clear presentation of the reasons underlying 
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the parties' respective positions. We, too, 
would urge improved communication 
between counsel to aid the courts' decision- 
making capabilities. 

FN7. For instance, evidence may be 
presented by the media to compare prisoner 
access to newspapers, television and radio 
broadcasts, and to explain institutional 
mechanisms or practices for the control of 
each. 

J5J Given a proper hearing, an issue still remains 
whether a bare assertion of fear by a prisoner will 
result in the automatic exclusion of the electronic 
media coverage of his testimony, where media 
representatives are not allowed by time or 
circumstances to test by cross-examination the 
prisoner's fear of reprisal. We conclude that !lie bare 
assertion of fear may, but ordinarily should not, be 
sufficient. The important point of the exclusionary 
inquiry is not whether tlie inmate's fear is justified. 
The key issue is whether the state and the defendant 
will be able to proceed to trial under circumstances 
which allow each to develop its case fully. The 
interest of the justice system in tliese proceedings is 
to set the procedural stage for a fair deterniination of 
the trial issues, and that interest overshadows any 
concern as to the reasonableness of tlie subjective 
state of mind of' any individual witness. The trial 
judge in these peculiar exclusionary proceedings 
must satisfy himself that there is some adverse effect 
(or potential effect) on tlie proceeding due to the 
qualitative difference between electronic media 
coverage and other forms of trial reporting. 

&J Stated another way, the issue in these hearings is 
collateral to the rights of the state and the defendant 
to a fair trial rights which include the opportunity to 
present live witness testimony deemed by counsel to 
be indispensable W h e ~ e  tliere is no competing first 
amendment claim, as here, the issue must of 
necessity be tipped in favor of exclusion, even though 
media representatives cannot test the foundation for 
affidavits by direct confrontation of the affiants We 
note that in this case the state not only asserted a need 
for these witnesses to testify, but the witnesses 
declared by affidavit that they would not testify if 
television coverage were allowed, even under threat 
of contempt of court. The media's interest in covering 
their testimony was less important on this record than 

the state's need to try Sake11 for tlie crime charged. 

"549 As a next matter, we decline to adopt a precise 
standard of proor for exclusionary proceedings such 
as these, and we decline to prescribe witness 
requirements for any hearing which might be held 
Trial judges must exercise their discretion on the 
basis of what is available at the time and under the 
c i r c u m s t a n c e s . ~  Mini-trials which d~srupt the 
timing, procedures or sequence of the main trial are 
to he avoided at all costs Yet we do not give trial 
judges carte blanche authority Trial judges can, 
obviously, abuse their discretion in a variety of ways, 
such as foreclosing a meaningful presentation of 
evidence, defeating adequate notice requirements, or 
acting wholly without record support wliicli is readrly 
available. In the final analysis, though, when the rules 
of the game are obeyed and a fair exchange of views 
obtained, it remains more important that a trial go 
forward with the testimony of witnesses than that the 
media be permitted to cover their testimony, even 
conceding that witnesses' names may appear in the 
written media and that the indicted defendant will 
himself, from his position in the courlroom, see these 
witnesses testify 

FNX.Canon iA(7) of the Florida Code of 
Judicial Conduct, which constitutes a 
general authorization for electronic media 
and still photography trial coverage, 
provides: 

Subject at all times to the authority of the 
presiding judge to (i) control the conduct 
of proceedings before the court, (ii) ensure 
decorum and prevent dist~actions, and (iii) 
ensure the fair administration of justice in 
the pending cause, electronic media and 
still photography covelage of public 
judicial proceedings in the appellate and 
trial courts of this state shall be allowed in 
accordance with standards of conduct and 
technology promulgated by tlie Supreme 
Court of Florida 

(emphasis added). In addition, the 
procedural suggestions expressed by 
Justice Sundberg in State ex rel. Miami 
Herald Publishine Co. v. McIntosh. 340 
So.2d 904. 912 IFla.1976) (Sundberg, J., 
concurring), are relevant here and would 
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eliminate many of the potential problems. 

The premise of our Post-Newsweek decision, 
translated into the context of this case, is that there 
may well be a qualitative difference behveen the 
display of inmate-witnesses' images on television sets 
in the halls of their prison home, on the one hand, and 
either a word-of-mouth campaign spread by the 
indicted defendant when he returns to jail to the 
effect that hvo of his former jail colleagues "finked," 
or written reports of their testimony carried in local 
newspapers, on the other. The media here recognizes 
that qualitative difference, but asks us to emphasize 
that only that type of difference may be the basis for 
an exclusionary ruling against tlie electronic media 
We restate, because tlie media is correct, that this 
difference alone is the focus oftlie liearing.fFJ+JJ 

FN9. As media counsel aptly put tlie matter 
at the television exclusion hearing: 

(Y)ou show us wliere it's going to make 
any more difference if we're 
photograpliing you than if someone on tlie 
radio speaks about you and mentions your 
name or if they take a picture with a still 
camera or any other means that the media 
uses when you speak about tlie rights of 
the public to know. 

We also reiterate, however, that it remains essential 
for trial judges to err on the side of fair trial rights for 
both the state and the defense. The electronic media's 
presence in Florida's courtrooms is desirable, but it is 
not indispensable. The presence of witnesses is 
indispensable. That difference should always affect 
but never control a trial judge in his approach to the 
exercise of his discretion in excluding electronic 
media coverage of a prisoner-witness, or for that 
matter, any witness. 

For the foregoing reasons, we must disagree with the 
majority decision of the district court below and 
adopt the standards for evidentiary exclusionary 
proceedings witli respect to electronic media 
expressed above. Were we to apply these standards to 
tlie order of the trial court in this case, we would 
conclude that the trial judge improperly excluded 
electronic media coverage of these prisoner- 
witnesses First, the notice of hearing to media 
representatives was fundalnentally inadequate 

Second, given the denial of copies of the affidavits to 
media representatives and tlie ready availability of a 
prison official to speak concerning prison conditions 
or the means *550 by which inmate access to 
particular forms of electronic media coverage might 
have been curtailed, the hearing itself was defective. 
Nonetheless, tlie trial of Sakell has been concluded so 
that no remand for further proceedings is necessary. 

It is so ordered. 

SUNDBERG, C. J . ,  and BOYD, OVERTON, 
ALDERMAN and McDONAL.D, JJ., concur. 
ADIUNS, J., concurs in result only. 
Fla., 1981 
State v. Palm Beach Newspapers, Inc. 
395 So.2d 544,7 Media L. Rep. 1021 
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